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Introduction


This paper is part of a series of occasional lectures at Alexandru Cuza University in Iasi, Romania.  A prior paper in the series, “American Juvenile Courts and the Juvenile Offender:  An Introduction,” outlined the history and function of American juvenile justice and juvenile courts.  This paper goes into more detail regarding the substantive law surrounding juvenile offenders and attempts to answer, in somewhat simplified terms, the following questions:
1. Who are minors subject to the criminal law?

2. What sort of offenses are they committing?

3. How are their crimes punished?

The answers to these questions can vary widely, because addressing the law of the United States means addressing the separate laws of fifty states, the District of Columbia, and the Federal Government.  Some general trends are evident, however, and this paper will attempt to describe the varying approaches.

This paper will not address the procedural rights of minor offenders or the court process; that issue will be the subject of a future project.

Who are Minors Subject to the Criminal Law?

Two hundred years ago, an American child under the age of seven was considered an “infant” incapable of criminal intent and therefore immune from criminal punishment.  But children as young as seven years could be held criminally responsible and possibly imprisoned (with adult offenders) or even executed for his offenses.
  Often, no distinction in punishment was made based on the offender’s young age.
   Prosecuting a child between the ages of seven and 14 required proof the child had judgment or discernment; however, when a child reached the age of 14, he was presumed an adult with full discernment and responsibility.
   At the same time, the state did not often interfere in the relationship between parent and child.


Despite the progress of the centuries, the issue of who is subject to the criminal law system is no clearer now.  Part of the problem is defining what one means by the “criminal law system.”  The creation of juvenile courts beginning over 100 years ago was part of an effort to remove youthful offenders from the harsh penalties of the criminal system.  Over the past forty years, however, as the penalties in juvenile court have often become themselves severe, some courts, commentators, and legislatures have questioned whether there should be a minimum age not only for treatment as an adult offender but also for treatment as a juvenile offender.  At the same time, thanks to public perception in the 1990s that juvenile crime was rising, many legislatures made exceptions to the usual age requirements for adult criminal charges in cases involving severe crimes such as murder, rape, or armed robbery.  These changes have resulted in a mishmash of laws and rules regarding the age at which a person can be charged, either in juvenile court or in adult court.  Fortunately, the National Center for Juvenile Justice has sorted out these various ages, as described below.

Minimum age for treatment in juvenile court


In some states, there is a minimum age under which a child cannot be referred to juvenile court for discipline.  North Carolina statutes put this minimum at age 6; in Maryland, it is age 8, and in 11 other states the minimum age is 10. 
 Thirty-five states, however, have no minimum age.


Even those states without a minimum statutory age for treatment in juvenile court, there may be policy, statutory, or court-ordered limits on imposing the more severe penalties on juveniles.  In West Virginia, for example, the state’s supreme court has held that boys under 10 and girls under 12 may not be held before adjudication in a secure detention facility.
  In Georgia, certain serious juvenile offenders – such as those who commit arson or aggravated assault, or hijack a vehicle – may be sent to a secure juvenile facility for up to five years, but only if they are at least 13 years of age when they commit the offense.

Age may also be a factor in determining whether a child is developmentally competent to understand the processes of juvenile court and assist in his own defense.  As Elizabeth Scott and Thomas Grisso have noted, while 16-year olds are on average as capable of understanding the court system, children aged 11 to 14 show significant deficits in understanding such that prosecuting them, even in a juvenile court, may violate their rights to due process.


Maximum age for juvenile court jurisdiction


When a child is referred to juvenile court as opposed to being prosecuted as an adult, the juvenile courts in some states may retain jurisdiction of the child even after the child reaches the age of majority.  In 33 states, the court may continue to treat the child under its juvenile justice system until the child reaches the age of 20.  In a few states, such as California, Oregon, Montana, and Wisconsin, juvenile court may extend to the offender’s 24th birthday.


Minimum age for prosecution in adult court


In 38 states, a person must usually be 18 years of age to be prosecuted in the adult courts for a criminal offense.  In sixteen states, including Georgia, that age is 17; and in three states – Connecticut, New York, and North Carolina – a 16-year-old is deemed an adult for purposes of the criminal law.


In addition to the standard age at which one is prosecuted as an adult, all states have laws allowing minors to be prosecuted as adults for serious offenses.  In 23 states, there is no minimum age limit specified, although a statutory minimum age below which a child is deemed not responsible would apply.  In other states, the minimum for treatment as an adult ranges from age 10 to age 15.
  In Georgia, the minimum age for a child to be found guilty of a crime as an adult is 13 years.
  


The actual mechanism for prosecuting a child as an adult is described infra.

What Sort of Crimes Are Minors Committing?

According to national statistics, the level of serious violent crimes committed by juveniles declined significantly from the 1990s to the 2000s.  Still, the juvenile courts are handling more and more cases – up from 1.1. million cases per year in 1985 to 1.6 million cases per year in 2002.
  Recent statistics show that 24% of crimes committed by juveniles were crimes against the person, with 17% of those crimes being classified as “simple battery,” usually a fight between two children or between a child and an adult.  Thirty-nine percent of juvenile crime involved larceny, or theft of property; 12% involved illicit drugs, and 25% involved offenses against the public order such as resisting a police officer or disorderly conduct.


Anecdotally, many of the referrals to juvenile court for minors’ offenses involve situations arising at school.  In 2003, 1 in 8 students were in a fight, and 1/3 of students had property stolen or damaged at school.
  While most adult crime occurs at night, the peak period for minors to commit crime in the United States is on school days between 3:00 and 4:00 p.m. – the hour just after school ends.

Punishment for Minor Offenders

The punishments for offenders who are considered minors depend on whether the minor falls under the jurisdiction of the juvenile court or that of the adult court.  In general, prosecutions against those considered “juveniles” under the law of the state are made in juvenile court.  As will be described below, however, there is a trend toward transferring prosecutions of serious juvenile offenders to adult court.


Treatment in juvenile court

As a prior paper described, juvenile courts exist in each of the states of the United States.
  Many of these courts have been in existence for over 100 years.  As that paper describes in more detail, the idea of the juvenile court grew from the doctrine of “parens patriae” – in other words, the doctrine that the state should intervene and act “in loco parentis,” or in the place of the parents, to discipline, treat, and correct children whose parents cannot make them comply with society’s rules.  Modern juvenile courts are generally considered “therapeutic courts” designed primarily to treat and rehabilitate children before they become adult offenders.
  Many of these courts currently use the concept of “balanced and restorative justice,” the aims of which are to help the child understand his or her role in society and empathize with others; to require the child to make restitution for what he or she has done; and to ensure the safety of the community.


In crafting a plan of rehabilitation for the child, the juvenile court has fairly extensive powers.  Those powers include:

1. Placing the child on probation for a period of time, during which the child may be required to report to the probation officer, to remain out of further trouble at home, at school, and with the police;

2. Requiring the child to undergo counseling as needed.
  Some of the problems often dealt with in counseling include anger management, substance abuse or alcohol addiction, and the building of skills to allow the child to succeed in life;
3. Suspending or prohibiting the granting of a drivers’ license to the child until he or she has completed probation or becomes an adult;

4. Requiring the child’s parents or guardian to undertake actions to assist the child.
  For example, the parents may be required to undergo individual or family counseling or to obtain necessary mental health assistance for their child; and
5. Requiring the child to pay restitution to the victims of his or her crime.
  Sometimes this restitution is in the form of money; at other times, it may be symbolic.  Symbolic restitution may include community service.  By way of example, the author in his role as judge has required juveniles to pick up trash on the roadside or to maintain the grave of a victim killed by the juvenile in an automobile accident.

In appropriate cases, the Court also has the power to detain a child, either in a “group home” setting or in secure juvenile detention.  The ability of the Court to place a child in secure detention varies widely from state to state.  In general, such placement is considered a measure of last resort for juveniles who have refused to comply with prior orders of the Court – in other words, who have violated the terms of their probation -- or who have committed a more serious offense.


In many American jurisdictions, courts deal with violations of probation through a program of graduated sanctions and rewards.  If the child complies, he or she may eventually work his or her way off probation.  If not, the child is subject to greater sanctions.  Such sanctions may range from the minor, as writing a letter of apology or performing additional community service, to the major, as being detained in secure juvenile detention for a period of time.




In the state of Georgia, for example, the juvenile court judge may order a child to serve up to 60 days in a secure detention facility if the child has committed a felony (a major offense) or has continually violated his or her probation to the extent they have “exhausted” the available minor graduated sanctions.


Juvenile courts in most states may also commit a juvenile to the state’s juvenile corrections division.  A commitment may be made so the juvenile can be placed in long-term secure detention – up to two years in Georgia – or placed in a special therapeutic setting, such as one designed for juvenile sex offenders or those with severe emotional disturbances that have caused them to engage in very dangerous behaviors, such as starting fires.

In Georgia, the “ultimate weapon” in the arsenal of juvenile courts is commitment to the state juvenile corrections division as a “designated felon.”  Among other situations, Georgia’s statute
 allows the juvenile court to place a child in secure detention for one to five years in the following cases:

a. Where a child of at least 13 years of age has committed the offenses of kidnapping, arson in the first degree, aggravated assault, severe battery against a teacher, or attempted murder;

b. Where a child has carried a weapon to school;

c. Where a child has already been adjudicated delinquent on three prior separate felony offenses; or

d. Where a child has been found to have trafficked in cocaine or methamphetamine.


To give a juvenile offender such a commitment, the court must first find that the juvenile has a very severe record, that other efforts to rehabilitate the child have not succeeded, and that the crime deserves a long period of incarceration.


In addition to these powers, the court generally has power to hold the parents in contempt of court and fine or jail them if evidence shows they are not cooperating in the court’s efforts to assist and rehabilitate their child.


Status Offenders

It should be noted that the provisions above apply to juveniles who commit acts that would be considered crimes were they adults.  Most juvenile courts also have jurisdiction over “status offenses,” which are acts that are illegal only because the person committing them is a child.  They include, for example, running away from home and failing to attend school regularly.
  Courts generally deal with these children through informal diversion programs, although chronic status offenders may be put on probation and, in limited circumstances detained in secure confinement or sent to a group home.

Prosecution of the Juvenile as an Adult

Every jurisdiction in the United States has some provision for prosecuting the most serious juvenile offenders in adult criminal court.
  Those provisions vary widely, but they generally involve some combination of “waiver” to adult court and an “exclusion” of certain offenses from the jurisdiction of the juvenile court.


In a “waiver,” the juvenile court “waives” its jurisdiction over the minor so that he or she may be prosecuted as an adult.  In the majority of states, the juvenile court judge has discretion to transfer the case to adult court if it considers the juvenile to be sufficiently mature, his prior record to be sufficiently poor, and his crime to be sufficiently severe.  In a few states, the juvenile court has no discretion – it must transfer the case – or must give the prosecution the benefit of the doubt.
  

In other situations, legislatures have “carved out” from the juvenile courts jurisdiction over certain types of offenses.  In those jurisdictions, certain crimes or certain crimes committed by older minors are automatically prosecuted in adult criminal court.  Many of these provisions were enacted in the 1990s, a time in which many experts and legislators feared a wave of severe juvenile crime that convinced them juvenile courts were insufficient to handle these young criminals.

 
In the state of Mississippi, for example, where the age of adult criminal responsibility is usually 18, the legislature has declared that all felonies committed by 17-year-olds must be prosecuted in adult court.
  In Georgia, as in 29 other states, certain felonies committed by those 13 and older are considered “adult crimes.”  Known as the “seven deadly sins,” they are:  murder, voluntary manslaughter, rape, kidnapping, aggravated (using force) child molestation, aggravated sexual battery, and armed robbery with a firearm.
   In Georgia, as in some other states, there is a provision to transfer the matters back to juvenile court if the child does not deserve to be prosecuted as an adult.


 The sentencing of children who are convicted in adult court varies widely, but there is a growing trend toward “blended sentencing.”  Under such a scheme, the court may impose a juvenile sentence in secure juvenile detention, an adult sentence, or both.


Virginia’s blended sentencing statute presents a good example of this scheme.  In that state, a judge in adult court who convicts a juvenile offender as a felon may choose from three options:  (1) a juvenile disposition, including secure juvenile detention; (2) an adult sentence, which may include life imprisonment in the worst cases; or (3) an adult sentence suspended upon the successful completion of a juvenile sentence.  In this last example, a juvenile could serve both a juvenile sentence and then be sent to adult prison to serve the remainder of an adult sentence.


In Georgia, there are certain safeguards for children charged as adults.  Upon the charge, the case generally must be indicted by the grand jury within 180 days or the matter will be referred back to juvenile court for prosecution.
  Additionally, juveniles under the age of 17 who are convicted as adults will remain in juvenile secure confinement until they reach the age of 17, at which time they will be transferred to the adult prison system, usually to be placed in a prison with other younger offenders.

Conclusion

The juvenile justice system in the United States has, for the most part, traditionally attempted to hold minor offenders accountable and rehabilitate them without subjecting them to the harsh penalties of adult law.  To give a simple example, in the author’s jurisdiction a juvenile with no prior record who breaks into an occupied home and steals property may receive an intensive period of probation or, at worst, a sentence of perhaps 60 days in secure juvenile confinement.  An adult in the same situation would, by statute, be subject to up to 20 years in prison, although the actual sentence given would likely be three years or less. 

In more recent years, however, there has been a trend toward treating serious juvenile offenders as adults.  Perhaps exemplary of this trend was the Florida case of Lionel Tate, who was just 12 years old when he killed his playmate and who received a life sentence for the offense.
  While his case was later overturned, it demonstrates the potential of the criminal law to wreak havoc on the futures of children who may not be considered completely “competent” to understand the long-term results of their emotional reactions.


Through the American juvenile court system, children who commit offenses are treated as what they are – children.  Their cases are neither dismissed as inconsequential, nor or these children treated as if they were adults with full capacity.  Instead, they are counseled, disciplined, corrected, and – if all goes well – rehabilitated so they may become good citizens in the future.
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