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Safety Resources and Standards of Intervention

A. State Interest in Preventing Child Abuse v. Parental Interest in the Care, Custody, and Control of Their Children 
1. State's Interest in Preventing Child Abuse: 

a. The state's interest in shielding children from abuse is: 

i. “transcendent,” Maryland v. Craig, 497 U.S. 836, 855, 110 S.Ct. 3157, 111 L.Ed.2d 666 (1990)
ii. “compelling,” Globe Newspaper Co. v. Super. Ct. for Norfolk County, 457 U.S. 596, 607, 102 S.Ct. 2613, 73 L.Ed.2d 248 (1982), 

iii. “of the highest order,” Palmore v. Sidoti, 466 U.S. 429, 433, 104 S.Ct. 1879, 80 L.Ed.2d 421 (1984),

iv. “of surpassing importance,” New York v. Ferber, 458 U.S. 747, 757, 102 S.Ct. 3348, 73 L.Ed.2d 1113 (1982). 

v. "a parens patriae interest in preserving and promoting children's welfare," Santosky, 455 U.S. at 766, 102 S.Ct. 1388,
vi. “a ‘traditional and transcendent’ interest” in protecting children from abuse, J.B. v. Washington County, 127 F.3d 919, 927 (10th Cir.1997) (quoting Maryland v. Craig, 497 U.S. 836, 855, 110 S.Ct. 3157, 111 L.Ed.2d 666 (1990)).

2. Parental Interest in the Care, Custody, and Control of Their Children: 

a. A parents' interest in raising their children free from government interference is:

i.  “essential,” Meyer v. Nebraska, 262 U.S. 390, 399, 43 S.Ct. 625, 67 L.Ed. 1042 (1923), 

ii. “cardinal,” Prince v. Massachusetts, 321 U.S. 158, 166, 64 S.Ct. 438, 88 L.Ed. 645 (1944), 

iii. “an enduring American tradition,” Wisconsin v. Yoder, 406 U.S. 205, 232, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972), 

iv. “perhaps the oldest of the fundamental liberty interests recognized by [the Supreme] Court,” Troxel v. Granville, 530 U.S. 57, 65, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000).

b. Under the Fourteenth Amendment to the United States Constitution, parents have a protected liberty interest in the care, custody and control of their children. 

i. Precedent: 

1. Troxel v. Granville, 530 U.S. 57, 65, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000).

2.  Pierce v. Soc. of Sisters, 268 U.S. 510, 534-35, 45 S.Ct. 571, 69 L.Ed. 1070 (1925); 

3. Meyer v. Nebraska, 262 U.S. 390, 399, 401, 43 S.Ct. 625, 67 L.Ed. 1042 (1923)); 

4. Wisconsin v. Yoder, 406 U.S. 205, 232, 92 S.Ct. 1526, 32 L.Ed.2d 15, (1972)
c. From Arredondo v. Locklear : "The state's failure to act on reasonable suspicion of abuse can have unthinkable consequences for the children: physical injury, emotional scarring, a lifetime of recovery, disease, dysfunction, or death. But false positives can carry grave and irreversible consequences as well: anguish for the family, public humiliation, developmental setbacks for the children, distrust, or divorce."
 

B.  When can the agency justifiably intervene?  At what level does agency intervention trigger the family integrity rights? 
3. Fourth Amendment: A child may be removed from his home using reasonable seizure without a pre-removal hearing or notice to a parent  

a. Seizure alone is not enough for liability:

i.  “Of course, ... seizure alone is not enough for § 1983 liability; the seizure must be unreasonable.” Donovan, 17 F.3d at 949
b. Reasonable seizure is overall elusive to a definitive line:

i.  “the test of reasonableness under the Fourth Amendment is not capable of precise definition or mechanical application,” and “its proper application requires careful attention to the facts and circumstances of each particular case.” Graham v. Connor, 490 U.S. 386, 396, 109 S.Ct. 1865, 104 L.Ed.2d 443 (1989). 
4. Fourteenth Amendment: A child may be removed from the custody of his parents if the child is in imminent danger of bodily harm (generalized rule)

a. First Circuit: Has concluded that a majority of circuits addressing this issue have held that “a case worker ... may place a child in temporary custody when he has evidence giving rise to a reasonable and articulable suspicion that the child has been abused or is in imminent peril of abuse.

i. Hatch v. Dep't for Children, Youth, & Their Families, 274 F.3d 12, 20 (1st Cir.2001): "The Court has not had occasion to formulate the contours of the constitutional rule under which a state official lawfully may take temporary custody of a child during an investigation of abuse or neglect, nor has this court dealt definitively with the issue. Other courts have grappled with it, however, and most of them have concluded that a case worker-we use that term generically-may place a child in temporary custody when he has evidence giving rise to a reasonable and articulable suspicion that the child has been abused or is in imminent peril of abuse."

b. Second Circuit: 

i. There is a heavy emphasis as to whether or not there was time to achieve a court order - the Eleventh Circuit criticizes this as the 'sole focus' of the Second Circuit's search and seizure of a child in imminent danger requirement. 

ii. From Gomes v. Wood: "While there is a sufficient emergency to warrant officials' taking a child into custody without a prior hearing if he or she is immediately threatened with harm, the converse is also true. If the danger to the child is not so imminent that there is reasonably sufficient time to seek prior judicial authorization, ex parte or otherwise, for the child's removal, then the circumstances are not emergent; there is no reason to excuse the absence of the judiciary's participation in depriving the parents of the care, custody and management of their child. If, irrespective of whether there is time to obtain a court order, all interventions are effected on an emergency basis without judicial process, pre-seizure procedural due process for the parents and their child evaporates. Tenenbaum, 193 F.3d at 594."

c. Third Circuit:
i. "In the context of removing a child from his home and family, a seizure is reasonable if it is pursuant to a court order, if it is supported by probable cause, or if it is justified by exigent circumstances, meaning that state officers “ ‘have reason to believe that life or limb is in immediate jeopardy.’ ”FN5 Tenenbaum, 193 F.3d at 605" (quoted in Brokaw v. Mercer)

d. Fifth Circuit:  A warrant, probable cause, or a reasonable belief that a child is in imminent harm is necessary to justify a seizure of a child. 

i.  Wooley v. City of Baton Rouge, 211 F.3d 913, 925-26 (5th Cir.2000)
e. Eighth Circuit: 

i. Generally the same imminent danger requirement, including those opinions of imminent danger by outside professionals such as a doctor.

1. From Thomason v. SCAN: "Our holding today is therefore limited to the facts of this case. Where a treating physician has clearly expressed his or her reasonable suspicion that life-threatening abuse is occurring in the home, the interest of the child (as shared by the state as parens patriæ) in being removed from that home setting to a safe and neutral environment outweighs the parents' private interest in familial integrity as a matter of law."

f. Ninth Circuit: Reasonable or probable cause of danger only if the information possessed at the time of the seizure is such as provides reasonable cause to believe that the child is in imminent danger of serious bodily injury AND that the scope of the intrusion is reasonably necessary to avert that specific injury. 
i. The Ninth Circuit places a heavy emphasis on investigation prior to the removal - if there was time to investigate and gain a warrant, then the abrupt removal of a child is in violation of the due process rights. This is the MINORITY OPINION. 

ii.  Wallis v. Spencer, 202 F.3d 1126 (9th Cir. 2000): 

1. "Officials may remove a child from the custody of its parent without prior judicial authorization only if the information they possess at the time of the seizure is such as provides reasonable cause to believe that the child is in imminent danger of serious bodily injury and that the scope of the intrusion is reasonably necessary to avert that specific injury...Moreover, the police cannot seize children suspected of being abused or neglected unless reasonable avenues of investigation are first pursued, particularly where it is not clear that a crime has been-or will be-committed...Whether a reasonable avenue of investigation exists, however, depends in part upon the time element and the nature of the allegations. 

2. From Hatch v. Department: 

The appellant argues that the Constitution imposes a higher standard on the state. He would have us adopt the minority view, espoused on the appellate level only by one court, which requires that prior to assuming temporary custody, a case worker have “reasonable cause to believe that the child is in imminent danger of serious bodily injury and that the scope of the intrusion is reasonably necessary to avert that specific injury.” Wallis v. Spencer, 202 F.3d 1126, 1138 (9th Cir.2000). This rule borders on an obligatory showing of probable cause (or something fairly close to probable cause). Equally as important, the Ninth Circuit has required case workers, as an adjunct to this showing, first to exhaust all “reasonable avenues of investigation.”
g. Tenth Circuit: Probable cause and a 'reasonable suspicion standard' of imminent harm and danger to the child 

i. Gomes v. Wood: As a result, when a state agency seeks to remove children from the home, due process requires that the parents receive prior notice and a hearing, except in “extraordinary situations where some valid governmental interest is at stake that justifies postponing the hearing until after the event.” 

1. These “extraordinary situations” include “emergency circumstances which pose an immediate threat to the safety of a child.” Hollingsworth v. Hill, 110 F.3d 733, 739 (10th Cir.1997. 

a. Our cases have not offered a precise definition of “emergency circumstances which pose an immediate threat to the safety of a child.” Hollingsworth, 110 F.3d at 739.
2. “the ‘mere possibility’ of danger is not enough to justify a removal without appropriate process.” Roska II, 328 F.3d at 1245; Tenenbaum v. Williams, 193 F.3d 581, 594 (2d Cir.1999)).

3. "Accordingly, we conclude that in determining whether state officials have a reasonable suspicion of an immediate threat to the safety of the child, we must consider “ all relevant circumstances, including the state's reasonableness in responding to a perceived danger, as well as the objective nature, likelihood, and immediacy of danger to the child.” Kearney, 329 F.3d at 1295.

h. Eleventh Circuit:

i. Subtle balancing test: “due process is a flexible concept-particularly where the well-being of children is concerned-and deciding what process is due in any given case requires a careful balancing of the interests at stake, including the interests of parents, children, and the state.” Id. “This kind of subtle balancing,” the court reasoned, “cannot be properly accomplished when courts blunt the inquiry by simply asking whether there was time to get a warrant.” (From Gomes v. Wood) 

 

 

 

