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The American (United States) judicial system shares much in common with those of other nations.  All judicial systems seek to do justice and to give due process to parties.  All require independence to function properly.  And all systems are imperfect and require constant improvement.  This paper will discuss the basic structure of the United States judicial system, the process by which judges are selected, the role of the judge and jury, and the role of case precedent.


The Basic Structure of American Courts

First, when we discuss the “American” judicial system, we must remember that there are actually 51 judicial “systems” in the United States.  Each of the 50 states of the United States has its own independent judiciary, and the federal (national) government also has its own.


State Courts

At the state level, the names and functions of the various courts differ.  The judicial system of Georgia is typical of the judicial structure in each state and can be used as an example.  For the sake of simplicity, this description will omit a few minor courts in Georgia, such as municipal (city) and recorders’ courts, which generally handle traffic fines and minor infractions.

Georgia’s Courts are created by the Georgia Constitution.
  The primary court of general jurisdiction in Georgia is the Superior Court, which has jurisdiction over all civil cases, felony crimes, cases involving title to land, divorces, and equitable actions.
   Trials are held in this Court.  Superior Courts are organized in circuits, which are geographic areas that may cover from one to eight counties.  From the Superior Court one generally has the right to file an appeal to the Georgia Court of Appeals,
 which reviews decisions of the lower courts for error. 
The Court of Appeals has 11 judges, and each case is reviewed by a panel of three judges.  It is possible that, if the three judges do not agree and all the judges believe the case to be an important one, that all the Court’s judges may decide the result in the case by majority vote.  As with all American appellate courts, the judges explain their decision in a written opinion that gives guidance to other judges on the correct application of the law.

A few types of cases may be appealed directly to the state’s highest appellate court, the Georgia Supreme Court from the trial court.
  Among the types of cases that can be appealed directly to the Supreme Court are convictions of murder, legal questions involving the constitutionality of a statute, decisions regarding title to land, and decisions in which an injunction or other equitable remedy was granted.  The Supreme Court’s nine justices meet and determine, by majority vote, the result in each case.  In most cases, however, a decision by the Georgia Court of Appeals ends the decision-making process because there is no right to appeal to the Georgia Supreme Court.  Rather, the Supreme Court grants appeals on a discretionary basis by issuing a writ of certiorari.  It grants such writs only when the Court of Appeals has made a serious error or when the issue of law is important and must be settled.


Most American appellate courts review lower court decisions only for errors of law and procedure.  Questions of fact are left to the trial court and to the jury (when one is used).  A statement typical of the appellate courts’ view of its role is that “when deciding an appeal, [the appellate court] does not evaluate witness credibility, evidentiary conflicts or inconsistent testimony, as these matters are within the finder of fact's exclusive province.”
  A case will be reversed on an issue of fact only when the finding of that fact was “clearly erroneous.”
  Similarly, the appellate court will reverse a criminal case for insufficient evidence only when “no reasonable finder of fact” could have found the defendant guilty.


It is possible to appeal from the state system of courts to the federal system in limited cases, as discussed below.


In addition to the Superior Courts, there are numerous specialized courts in Georgia.  These include juvenile court, state (“misdemeanor”) court, probate court, and magistrate court.


The Juvenile court handles all cases involving children who commit crimes and children who have been neglected or abused.
  While the age when one becomes an adult varies from state to state, in Georgia one is an adult for criminal law purposes at 17 years and is otherwise becomes an adult upon reaching 18 years.  The juvenile court issues special punishments and therapies for children who commit crimes and oversees the protection of abused children by placing those children in foster care or with appropriate relatives.  There are no juries in Georgia’s juvenile courts, although some states do offer trial by jury in juvenile court.  Appeal from this court is to the Georgia Court of Appeals.

The Probate court administers wills and estates of deceased persons and also is the court that creates and oversees guardianships for incapacitated adults and for minors.  Appeal from this court is to the Superior Court, where a trial de novo can be had.  A jury trial is sometimes possible in this court.  This court is also the body that issues marriage licenses.

The Magistrate court issues warrants to law enforcement officers to search for contraband and to arrest and set bond for individuals who may have committed a crime.  This court also handles minor disputes, such as claims for small sums of money and actions by a landlord to evict a tenant.  There is no jury in magistrate court, but dissatisfied litigants in this court can appeal to the Superior Court or the State Court for a trial de novo with a jury.

The State court, while oddly named, is merely one of the state’s courts.  This is the court for prosecution of misdemeanor crimes.  Suits for money damages may also be filed here and tried by the judge or a jury.


Federal Courts

The federal courts are the courts of the national government of the United States.  They are created by the United States Constitution
 and by the U.S. Congress.  Each state has at least one Federal District Court, and many states have several.  This court is the basic federal trial court.  Access to the federal courts is limited, however, by the United States Constitution and by statutes.  In general, a person may file an action in federal district court only if (1) the defendant (other party) is a resident of a different state and the case involves a significant amount of money; or (2) the case involves a question of federal law; or (3) the United States is a party to the case.  (There are other provisions that give federal courts jurisdiction over admiralty cases, cases involving ambassadors, etc).
   Therefore, most cases must be brought in the state courts.

When a case is brought in federal court, jury trials are available.  There is a general right to appeal from the federal district court to the federal Courts of Appeal, which are divided into geographic circuits that include multiple states.
  As with the Georgia Court of Appeals, the federal Courts of Appeal convene three-judge panels to determine each case.  It is possible, however, that all the Court’s judges will meet en banc to decide important cases.

The highest court in the United States is the United States Supreme Court,
  which has nine justices.  The United States Supreme Court’s pronouncements have, throughout American history, been extremely important.  Over 200 years ago one of the first Chief Justices of the Court, John Marshall, declared the role of the Supreme Court in interpreting laws and in overruling those laws found to violate the United States Constitution.  “It is emphatically the province and duty of the judicial department to say what the law is,” Marshall wrote in the case of Marbury v. Madison.
 
There is no right of direct appeal to this Court, and appeals are granted at the court’s discretion by writ of certiorari.  Of the 7,000 cases the Supreme Court considers each year, it will only hear and decide about 90.  Those 90 cases, however, are widely watched by lawyers and the public and often involve some of the toughest legal, social, and political issues of our day.

Relationship between State and Federal Courts

The “Supremacy Clause” of the United States Constitution
 declares that the Constitution, followed by treaties and laws of the National government, are the “supreme law of the land” in the United States.  In addition to the basic text of the Constitution, the Bill of Rights and other amendments to the U. S. Constitution give individuals certain rights that neither the national nor state governments may infringe.  The United States Congress has enacted laws further guaranteeing these rights – for example, the right to be free from racial or sexual discrimination and the right to be free from unlawful arrest.  Therefore, the United States Supreme Court sometimes reviews cases from the highest court in each state to determine whether the state law violates a guaranteed federal right.  The case may arrive at the United States Supreme Court by appeal or through a process called habeas corpus, through which a prisoner in a state prison can complain to a federal district judge that he has been wrongly confined in violation of his rights.  While a state constitution or law can provide a person with greater rights than the federal constitution,
 if the state law or constitution provides lesser rights the law or constitutional provision will be struck down by the Supreme Court as unconstitutional.

As an example, we can take the case of Gideon v. Wainwright, 372 U.S. 335 (1963)
, a case involving the right each person has under the United States Constitution to assistance of counsel in a criminal trial.
  There, Mr. Gideon appeared in a Florida state court charged with a felony and asked the judge to provide him with a free attorney.  The judge responded that under Florida law, Mr. Gideon would have the right to a free attorney only if he were charged with a capital offense – that is, an offense for which he could receive the death penalty.  He was convicted in state court and lost all his appeals to the state’s highest court.  Later, however, the federal courts granted his petition for habeas corpus and the U.S. Supreme Court took up his case.  In its decision, the high court determined that the only way Mr. Gideon and other criminal defendants could exercise their right to an attorney in a criminal case was to require the states to provide such attorneys free of charge.  Therefore, the Supreme Court decreed that Florida’s statutory provision was constitutionally inadequate.  Now, thanks to the Supreme Court’s decision, every state provides free attorneys to all criminal defendants who might face jail if they are convicted.

Selection of Judges 

Judges in the United States are selected in a number of different ways, all of which have supporters and critics.  In most cases, the selection process involves either election or appointment or some combination of the two.  In general, however, trial court judges are selected from experienced attorneys, and statutes usually require that an attorney have a certain number of years’ experience practicing law prior to becoming a judge.  In Georgia, for example, a Superior Court judge must be at least 30 years old and have practiced law for a minimum of seven years.
  While there are no constitutional or statutory qualifications for becoming a federal district judge, such judges have generally practiced law for 15 years or more before assuming the bench.

Judges in the higher courts – appellate courts and Supreme Court – may come from the practicing bar of attorneys or from the lower courts.


Election

In some states, judges are elected by majority vote of the people.  These elections may be on a party ticket or may be nonpartisan.  Some, including the American Bar Association, have criticized the process of electing judges for fear that the process of trying to please voters and raise money to campaign (from potential litigants and lawyers) taints the independence of the judiciary.
   At the same time, many voters favor electing judges because doing so gives voters the power to hold their officials accountable.
  Ethical problems can arise when judges campaign for office.  For example, what sort of promises should a judge make?  Should he or she state his or her views on issues that may come before the court?  The United States Supreme Court has held that if states are going to have popular election of judges, they cannot limit the judge’s right to speak out on issues.
  Judicial canons of ethics, however, generally prohibit a judge or candidate for a judgeship from stating a position on an issue that is likely to come before the Court.  To do so would be to prejudge a matter before hearing the evidence and would destroy the impartiality of the judiciary.


Appointment

In many states, judges are appointed – either by a superior judicial body, such as the Supreme Court of the state, or by executive branch (governor) or legislature.  These appointments may be for a certain term of years, followed by either re-appointment or a “retention election” in which the voters determine whether to retain the judge in office.  In some cases, state judges are appointed for life.

Federal judges are appointed by the President of the United States and must be confirmed by the United States Senate.  Because these judges are appointed for life, the appointment and confirmation process can be fraught with politics – especially in the appointment of Circuit Court of Appeals judges and Supreme Court justices.  The appointment of a United States Supreme Court justice often becomes a political battle of wills between different political parties and factions.  The process is also open to the criticism that those judges appointed are then beholden to the appointing body.


The Role of the Trial Judge and Jury


In the United States, as a general rule, trial judges serve as the arbiters of law and, in courts where a jury is available, the jury serves as the finder of fact.


The responsibility of the trial judge in all cases is to ensure that only appropriate and relevant evidence comes into the trial.  The U. S. Supreme Court has described trial judges as “gatekeepers” whose role is to ensure that inappropriate evidence will not come before the jury.
   Judges should admit evidence only if it is relevant, material, and not overly prejudicial or inflammatory, but the admission of evidence is within their discretion.
  When the case is being heard by a jury, the judge also has the responsibility to charge the jury on the law applicable to the facts.
  In those cases in which the judge is serving as both judge and fact-finder, the judge is presumed to be able to separate improper evidence from proper evidence and make a correct ruling based on the applicable law.


The jury system is, of course, an honored tradition in U. S. jurisprudence.  For over 200 years the U. S. Constitution has guaranteed criminal to defendants the right to an impartial jury of their peers
 and the right of trial by jury in most civil cases.
  In criminal cases, the jury is, in practice, the judge of both the law and the facts.
  If the jury acquits an individual, he cannot be tried again.


In most courts, juries are selected from members of the public who have been selected at random to serve as potential jurors.  The potential jurors are first questioned by the judge or attorneys to determine if they have any interest in or knowledge of the case that would make it difficult for them to be impartial.  Once an impartial pool of jurors is obtained, the lawyers may propose questions to each juror on almost any subject that the lawyers believe would give an indication as to any hidden biases the potential juror may have.  This process, called voir dire, enables the parties to obtain what they believe will be the most impartial and fair jury.  In final jury selection, each side has the ability to excuse from the jury pool a certain number of potential jurors for any reason, with the proviso that these peremptory strikes cannot be used in a racially-biased or gender-biased manner.


Once a certain number of jurors – usually 12 – have been qualified, and one or more alternate jurors selected, the jury is sworn to do its legal duty and the case can begin with the presentation of evidence.


The Role of Precedent

American courts are descended from the English common law system.  That system was originally devised as a way to provide individualized justice in cases that were not clearly covered by a written statute.  As the system developed, judges began to use tradition as their guide.  Thus, today courts in the United States respect the decisions that have been made by prior courts of the same or of a higher level in the same jurisdiction on the same facts, a principle known as stare decisis.  Doing so brings stability to the law and allows parties to better understand their rights when making decisions.  Lower courts must respect the precedent of higher courts with jurisdiction over the same issue, and even prior decisions from courts in other jurisdictions have persuasive value.
  As the United States Supreme Court has said,
“Stare decisis reflects a policy judgment that in most matters it is more important that the applicable rule of law be settled than that it be settled right.  It is the preferred course because it promotes the evenhanded, predictable, and consistent development of legal principles, fosters reliance on judicial decisions, and contributes to the actual and perceived integrity of the judicial process.”


The rule of precedent is not iron-clad, however, and courts sometimes overrule older cases.  For example, precedent may be overruled because the legislature (or Congress) has enacted or amended a statute that governs the situation at hand.  Or, as with the United States Supreme Court’s recent decision abolishing the death penalty for juveniles, a court may find that circumstances and society have changed such that the older decision no longer is valid.
  

Conclusion

While not unique in the world, the American judicial system is one that has functioned for over 200 years.  As with any system, there are always challenges.  Many claim that in civil cases, “runaway juries” bestow multi-million dollar awards on injured parties in tort cases without good cause, or that criminal juries are more influenced by the type of crime or the characteristics of the defendant than they are the facts of the case.  Judges are sometimes accused of “judicial activism,” of exceeding their authority and imposing their personal will on the public in the exercise of their powers.  But, as with judges throughout the world, America’s judiciary will continue to work to build the public’s confidence in the fairness and impartiality of the courts.
� Ga. Const. 1983, Art. VI, § I, Para. 1, available at � HYPERLINK "http://www.sos.state.ga.us/elections/2003_constitution.pdf" ��http://www.sos.state.ga.us/elections/2003_constitution.pdf� .


� Id., §IV, Para. 1.


� � HYPERLINK "http://www.gaappeals.us" ��http://www.gaappeals.us� 


� � HYPERLINK "http://www.gasupreme.us" ��http://www.gasupreme.us� 


� McClure v. State, 278 Ga. 411, 411-412 (Ga. Supreme Court, 2004)


� State v. Ray, 272 Ga. 450 (2000).


� Jackson v. Virginia


� Official Code of Georgia Annotated, § 15-11-28, available at � HYPERLINK "http://www.legis.state.ga.us/legis/GaCode/index.htm" ��http://www.legis.state.ga.us/legis/GaCode/index.htm� 


� U.S. Constitution, Art. III, Sec. 1, available at � HYPERLINK "http://www.house.gov/Constitution/Constitution.html" ��http://www.house.gov/Constitution/Constitution.html� 


� U.S. Constitution, Art. III, Sec. 2.


� For a map of the federal circuit courts of appeal, see � HYPERLINK "http://lawschool.westlaw.com/federalcourt/federalcourt.asp?&mainpage=19&subpage=2&appflag=38" ��http://lawschool.westlaw.com/federalcourt/federalcourt.asp?&mainpage=19&subpage=2&appflag=38� 


� � HYPERLINK "http://www.supremecourtus.gov/sitemap.html" ��http://www.supremecourtus.gov/sitemap.html� 


� 5 U.S. 137 (1803), available at � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=5&page=137" ��http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=5&page=137� 


� Art. VI, Clause 2.


� Grissom v. Gleason, 262 Ga. 374 (Ga., Supreme Court 1992)


� Available at � HYPERLINK "http://www.constitution.org/ussc/372-335.htm" ��http://www.constitution.org/ussc/372-335.htm� 


� United States Constitution, Amendment VI.


� Official Code of Georgia Annotated § 15-6-4; Georgia Const. 1983 Art. VI, § VII, Para. II.


� � HYPERLINK "http://www.abanet.org/publiced/resources/indcourts2.html" ��http://www.abanet.org/publiced/resources/indcourts2.html� 


� � HYPERLINK "http://reforminstitute.org/cgi-data/article/files/362.shtml" ��http://reforminstitute.org/cgi-data/article/files/362.shtml� 


� Republican Party of Minnesota v. White, 536 U.S. 765 (2002), available at � HYPERLINK "http://straylight.law.cornell.edu/supct/html/01-521.ZS.html" ��http://straylight.law.cornell.edu/supct/html/01-521.ZS.html� 


� Daubert v. Merrell Dow Pharmaceuticals,, 509 US 579 (1993), available at � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=509&invol=579" ��http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=509&invol=579� 


� Alexander v. State, 239 Ga. 108, 110 (1977).


� Maddox v. Maddox, 278 Ga. 606 (2004).


� Ace Techs. v. PMCS, ___ Ga. App. ____ (Ga. Ct. Apps. Decided July 28, 2005).


� U. S. Constitution, Amendment VI.


� U. S. Constitution, Amendment VII.


� Parker v. State, 270 Ga. 256 (1998)


� E.g., Batson v. Kentucky,  476 U. S. 79 (1986).


� Armstead v. State, 255 Ga. App. 385, 387 (Ga. Ct. App. 2002)


� State Oil Co. v. Khan, 522 US 3 (1997).


� Roper v. Simmons, ___ US ___ (US Supreme Court decided March 1, 2005), available at � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=03-633" ��http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=03-633� 





