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Outline of Case
Indictment:  
Charges that on October 12, 2006, Smith intentionally pushed over and destroyed 14 grave markers in the Sandersville City Cemetery, with total damage exceeding $5,000.
Jury Empaneled:  12 persons – 2 white, 8 black, 2 Hispanic.  One juror excused for cause because he once lived near the defendant.

Preliminary Hearing on Confession

Officer Miller testifies that on October 20, 2006, after hearing from Josh Groban that John Smith was involved in the crime, he went to the home of the defendant to interview him.  The officer will say that Smith invited him in and they sat on the couch and had the following exchange:

Miller:  
“Mr. Smith, what do you know about the damage done to the graveyard a few days ago?”

Smith:

“Nothing.”

Miller:

“Come on, Smith, if you go ahead and tell me it will probably go easier on you.  You will feel better.  Clear your conscience!  We’re not after you, anyway.  We’re after Josh Groban.”

Smith:

“Well, I didn’t do anything myself.  Josh Groban did it all.  All I did was cheer him on and show him which headstones he should knock down.”

Miller did not read Smith his Miranda warnings.
Mr. Smith testifies that, while he did tell Officer Miller those things, it was only after Miller had forcefully come into his house, told him he was under arrest, and handcuffed him.  He says he just told Miller what he thought he wanted to hear because he was afraid of him.
The judge decides to admit the confession.

State’s Evidence
1. Mr. James Thompson, city manager, will testify that he regularly monitors the cemetery; that he last viewed the cemetery on October 10, 2006, and that there was no damage to any grave; that he went to the cemetery the morning of October 13, 2006, and found 14 grave markers pushed over, some completely broken; that he obtained an appraisal of the cost to repair or replace the markers; and that the total cost is $5,215.

2. Josh Groban, who has already pleaded guilty to being involved in damaging the graveyard, will testify that he, the defendant, and some other friends went to the graveyard to smoke marijuana on the morning of October 12, 2006.  Josh had already been there the day before and will admit that he pushed over “a few” gravestones at that time.  As the group was leaving the graveyard on October 12, Josh pushed over more gravestones and saw the defendant doing the same.

3. Kim Smith, the defendant’s sister, will testify that she was with Josh and her brother at the graveyard on October 12, but she did not see him push over any gravestones.
4. Officer Miller will again testify to what he claims was Smith’s confession.

5. Officer Colbert will testify that as Officer Miller was speaking with Smith, he interviewed Smith’s wife, Georgia.  Georgia Smith told him that she was with Smith when he and Groban were damaging the cemetery, and that Smith told her to “shut up” when she told them to stop.  At trial, however, Mrs. Smith refuses to testify and invokes her “marital privilege.”

6. Wanda Brown, the receptionist at the police station, will testify that early in the evening of October 12, 2006, a woman whom she now recognizes as Mrs. Georgia Smith came running into the police station, exasperated and yelling, “My damn husband and his friend have done gone and messed up the cemetery.  Will you please come get his wasted ass out of my house!”  Mrs. Smith then ran out the front door of the police station.

Defense Evidence
The defense calls no witnesses, and the defendant exercises his constitutional right to remain silent.

Applicable Substantive Statutes
§ 16-2-20.  When a person is a party to a crime 


 (a) Every person concerned in the commission of a crime is a party thereto and may be charged with and convicted of commission of the crime.
(b) A person is concerned in the commission of a crime only if he:
   (1) Directly commits the crime;
   (2) Intentionally causes some other person to commit the crime under such circumstances that the other person is not guilty of any crime either in fact or because of legal incapacity;
   (3) Intentionally aids or abets in the commission of the crime; or
   (4) Intentionally advises, encourages, hires, counsels, or procures another to commit the crime.
16-7-23.  Criminal damage to property in the second degree 

   (a) A person commits the offense of criminal damage to property in the second degree when he:

   (1) Intentionally damages any property of another person without his consent and the damage thereto exceeds $500.00;

   (2) Recklessly or intentionally, by means of fire or explosive, damages property of another person; or

   (3) With intent to damage, starts a fire on the land of another without his consent.

(b) A person convicted of the offense of criminal damage to property in the second degree shall be punished by imprisonment for not less than one nor more than five years.

16-1-6. Conviction for lesser included offenses 

   An accused may be convicted of a crime included in a crime charged in the indictment or accusation. A crime is so included when:
   (1) It is established by proof of the same or less than all the facts or a less culpable mental state than is required to establish the commission of the crime charged; or
   (2) It differs from the crime charged only in the respect that a less serious injury or risk of injury to the same person, property, or public interest or a lesser kind of culpability suffices to establish its commission.
§ 16-7-21.  Criminal trespass 

(a) A person commits the offense of criminal trespass when he or she intentionally damages any property of another without consent of that other person and the damage thereto is $500.00 or less or knowingly and maliciously interferes with the possession or use of the property of another person without consent of that person.
Applicable Procedural Statutes and U.S. Constitutional Provisions
U. S. Constitution, Fifth Amendment:

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.
U. S. Constitution, Sixth Amendment:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense. 
§ 24-3-1.  Hearsay evidence defined; when admitted 

 (a) Hearsay evidence is that which does not derive its value solely from the credit of the witness but rests mainly on the veracity and competency of other persons.

(b) Hearsay evidence is admitted only in specified cases from necessity.
§ 24-3-3.  When declarations part of res gestae 

   Declarations accompanying an act, or so nearly connected therewith in time as to be free from all suspicion of device or afterthought, shall be admissible in evidence as part of the res gestae.
O.C.G.A. § 24-4-8
The testimony of a single witness is generally sufficient to establish a fact. However, in certain cases, including prosecutions for treason, prosecutions for perjury, and felony cases where the only witness is an accomplice, the testimony of a single witness is not sufficient. Nevertheless, corroborating circumstances may dispense with the necessity for the testimony of a second witness, except in prosecutions for treason.

