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In the United States in the year 1999, approximately 900,000 violent crimes against children were reported to police.
  In the criminal law system of the United States, what tools do police, prosecutors, judges, and social service agencies have to protect and serve these children?  As part of an occasional series of lectures presented at Alexandru I. Cuza University in Iasi, Romania, this paper will briefly highlight American criminal justice system’s protection of child victims of crime.

Specifically, this paper will address three topics:  First, what specific criminal laws are there to ensure that children are protected from harm?  Second, what procedural safeguards are there within the system to assist the victimized child through the process of investigating and prosecuting the offender?  And, finally, what services are available to help restore the victimized child?  


While this paper cannot be comprehensive – after all, there are 50 states in the United States as well as a federal government, each with its own laws – it will attempt to provide an introduction to this topic and will use for exemplars laws and policies from the author’s own state of Georgia.


Introduction

In the United States, there are both civil and criminal systems for protecting child victims.  Unfortunately, these systems do not always work well together, and prosecution of cases involving children – especially small children – can be difficult.  It is estimated that only 28% of violent crimes against children aged 12 to 17 are reported to the police, and most of these are reported not by the victim but by family members or officials such as social service workers or school counselors.
  When a criminal investigation commences, the child may be confused, frightened, and frustrated at having to speak to numerous police and investigative officials and may be further traumatized by having to tell their stories more than once.  The child may be young and may not be able to express himself or herself clearly.  Often, especially in cases involving sex abuse, the issue may come down to the child’s word against an adults.  Further complicating the prosecution of these cases are the rights granted to the defendant to confront his accuser
 – many children are very frightened of testifying in court especially against an adult who has harmed them.  Finally, these crimes must be proven against the defendant beyond a reasonable doubt.  This high standard often gives prosecutors pause in bringing cases and sometimes results in child victims who feel let down by the system if the defendant is acquitted.

Criminal Laws Protecting Children

To begin, one should note that laws in each state require certain professionals to report suspected child abuse.
  In Georgia, for example, OCGA § 19-7-5 requires such persons as doctors, nurses, school officials, psychologists, social workers, and police officers to report to child protective services whenever they have reasonable cause to believe a child is being physically or sexually abused or neglected.  Failure to do so may result in a misdemeanor conviction.  This requirement of reporting suspected crime is an exception to the general rule and highlights the states’ concern for protecting children.

And the states have enacted many, many laws specifically applying to children.  Below are some of the major such statutes in the state of Georgia:

Sexual Assaults Against Children

Children are protected from inappropriate sexual activity by numerous statutes.


 A person commits Child molestation when he “does any immoral or indecent act to or in the presence of or with any child under the age of 16 years with the intent to arouse or satisfy the sexual desires of either the child or the person.”
  A first offense in Georgia carries a minimum sentence of five years and a maximum of 20 years; subsequent convictions carry a minimum sentence of 10 years and a maximum of life in prison.
  If the child is physically injured in the course of the crime or if the child molestation involves an act of sodomy (oral or anal sex), the minimum sentence is either life in prison or a mandatory 25 years in prison followed by probation for life.


A person commits the offense of enticing a child for indecent purposes when he or she solicits, entices, or takes any child under the age of 16 years to any place whatsoever for the purpose of child molestation or indecent acts.  This crime carries a sentence of 10 to 30 years.
  As an example, a person who arranges to meet a child for sex or makes explicit sexual suggestions to a child might be convicted of this offense.

The age of consent to engage in sexual intercourse varies from state to state, but may range from 14 to 18.  Those under the age limit have no capacity to consent to sex.  Therefore, if an adult engages in intercourse with an underage person, he or she is guilty of statutory rape even if the victim is otherwise “willing.” 


In Georgia, as in other states, problems have arisen when a young man or woman is in a dating relationship with a boyfriend or girlfriend who is nearing the age of consent but still considered a child.  Technically, a 17-year old boy who engages in “heavy petting” with his 15-year-old girlfriend could be convicted of child molestation.  Therefore, the Legislature has created exceptions to these laws.  The rule is that if the victim is at least 14, and the offender is no more than four years older than the victim, the crime is considered a minor one – a misdemeanor.
  Still, if a 21-year old has otherwise “voluntary” sexual intercourse with an underage person, the defendant faces a sentence of between 10 and 20 years in prison.


Child Pornography and the Internet

With the rise of child pornography on the Internet, states have enacted laws to prohibit the making, possession, or importation of sexually explicit material featuring children under the age of 18.  Offenders can be sentenced to prison from five years to life and forfeit any property used in the making of such material.


Additional Burdens on Persons Convicted of Sex Offenses

In many states, persons convicted of sex crimes must undergo mandatory sex offender therapy while incarcerated.
  After leaving prison, these offenders are subject to very severe conditions.  In some states, for example, repeat sex offenders can be civilly committed to an institution if it appears they are likely to reoffend.
  Additionally, sex offenders often have to register with authorities wherever they go and may be prohibited from living or working near children or near places children are likely to congregate.
  In Georgia, as in many states, photographs of registered sex offenders are available on the Internet, and an interested person can determine what sex offenders live in his neighborhood merely by typing his postal code into the database.


Endangering and Harming Children

The law punishes those who harm or endanger a child; furthermore, it often imposes an obligation on adults to take care for their children or face criminal penalties.


If an adult having care of a child under the age of 18 willfully deprives the child of necessary sustenance, and the child’s health or well-being is endangered, the adult is guilty of Cruelty to children in the first degree and will serve five to 20 years in prison.  Likewise, maliciously causing a child excessive mental or physical pain will result in a conviction for cruelty to children in the first degree.


If a person is criminally negligent and causes a child under the age of 18 cruel or excessive physical or mental pain, he may be convicted of Cruelty to children in the second degree, a crime carrying a penalty of one to 10 years in prison.


And, if a person intentionally engages in acts of domestic violence within sight or earshot of their child, they could be charged with Cruelty to children in the third degree, a misdemeanor.  Repeat offenses of this crime are treated much more harshly.


If a parent, guardian, or caretaker of a child completely abandons the child, and the child dies as a result, the adult can be convicted of Reckless abandonment and be sentenced to prison for 10 to 25 years.


Finally, any adult who aids, abets, or causes a child to be delinquent, neglected, or unruly can be convicted of a misdemeanor.  If the child dies as a result of the adult’s contribution to his state, the case can be prosecuted as a felony.


Protection of Children During the Investigative and Court Processes

Investigation

No crime against a child can be successfully investigated and prosecuted without involving the child.  Fortunately, in many U.S. jurisdictions authorities have put into place policies or laws designed to minimize the negative impact of the process on the child.  This section will highlight a few of those policies and laws.


One of the major negative impacts on children who are victims of sexual or physical abuse is the interview process.  One study found that “child victims were interviewed by law enforcement in 96 percent of cases and by child protection services in 46 percent. These interviews were conducted separately 64 percent of the time, so children often had to tell their stories more than once.”
  These repeated interviews both traumatize the child by forcing him to repeat his terrible experience and threaten the prosecution’s case by resulting in statements that may not agree on every point.


In an effort to reduce the number of interviews, many jurisdictions have developed, with the aid of an organization such as a “Children’s Advocacy Center,” a protocol for interviewing child victims.  Such protocols generally require that the child be interviewed only once, by a certified child interviewer, in a non-leading manner, with the interview taped by a hidden camera.
  Key to the process is having a standard method of interviewing that does not suggest answers to children, who generally like to please adults and therefore may be more subject to suggestive interview styles.  A predominant method used is called the Cornerhouse Method, a process developed by child advocates that elicits statements from children “in a way that is developmentally appropriate, non-leading, and ensures the rights of the accused.”
  


This practice of collaboration between child welfare agencies and law enforcement is often encouraged by state laws requiring that each jurisdiction develop a “child abuse protocol” clearly spelling out the duties of all local law enforcement, schools, hospitals, and social service agencies in the child abuse investigation process.
  As Finkelhor, supra, states:
“The development nationwide of several hundred Children’s Advocacy Centers and other multidisciplinary program sduring the 1990s may have reduced the amount of duplicative interviewing, although confirmation of this trend is needed.”


The child abuse investigation may also include a forensic physical examination, especially in cases of physical or sexual abuse.  Approximately 22% of victimized children receive such exams.
  Often, local child abuse protocols direct that these examinations be done in a child-friendly environment such as a Children’s Advocacy Center.  There, trained professionals can conduct the examination in an environment that is more “home-like” than a hospital and where toys and other comforting items may be available to the child.


Court Processes

Unlike some Romanian courts, there is no special, closed court for minors who are victims of crime; rather, American courts are presumed open to the public.  However, when a person under the age of 16 testifies regarding a sex offense, the court must clear the courtroom of all unnecessary parties.
  Furthermore, the judge has the right to exclude the public from the courtroom in cases involving vulgar and obscene or sexual evidence.


As noted earlier, it can be extremely difficult and damaging for a child to face his or her attacker in court, but the U.S. Constitution requires it.  Still, laws and policies have been developed to avoid this direct confrontation where possible.  Two such laws are (1) “child hearsay” statutes and (2) laws allowing children to testify by closed-circuit television.


Generally, testimony is admissible in a trial only if the person making the statement is present in court.  Therefore, the statement a child makes to a police officer about the crime committed against him would normally be inadmissible unless the child takes the stand and repeats the statement.  In Georgia, as in other states, this problem of confrontation is avoided by application of the “child hearsay” statute.
  That statute permits the person who interviewed a child under 14 who was the victim of physical or sexual abuse to introduce into evidence the child’s statement so long as the child is “available” to testify.  The “availability” requirement means that, if the defendant’s attorney insists, the child must take the stand, even if when she does so she is uncommunicative or nonresponsive.
  In most cases, however, no one requires the child to do so.

There are also laws allowing children to avoid being in the courtroom and to testify by closed-circuit television.


Fortunately, in most cases involving child victims the child never has to testify; rather, an average of 82 percent of offenders against children plead guilty.
  Of course, in some cases it may be that the concern of the prosecutor for putting the child victim on the stand leads him or her to make an offer of a lesser sentence that might otherwise be justified.


Finally, many prosecutors’ offices have victim-witness assistance programs.  Staff in these programs make efforts to accommodate victims’ needs, help them understand the court process, and refer them to services.

Services for Child Victims

In all states, there are systems whereby the victim of a crime can apply for compensation.  In California, for example, these funds are often used to provide psychological therapy to victims.
  In Georgia, the victims’ compensation plan is funded by surcharges on fines paid by persons who are convicted of or plead guilty to a criminal offense.
  Victims may apply to a board that administers the fund for compensation to cover such things as medical expenses, lost wages, or loss of support.  No award may exceed $15,000.


Additionally, many non-profit and charitable organizations provide assistance to child victims.  A good example of such a program in the author’s jurisdiction is the local Sunshine House Children’s Advocacy Center.  There, trained advocates act as liaisons between the prosecutor and the victim; accompany the victim to court and provide comfort and help during the court process; and provide ongoing counseling after the crime to allow the victim to recover from the trauma.


Finally, each state’s social services department may be involved in the case of child victims.  The functioning of these agencies will be discussed in a future paper.

Conclusion

Research shows that abuse and crime can have a truly devastating effect on children and can even negatively affect the neurological structure of a child’s brain.  If not protected, handled and treated properly, these child victims are themselves more likely to have severe emotional and behavioral disturbances later in life
  Therefore, prosecutors, judges, social service agencies, and civil society have a special obligation to protect these children from harm and to surround them with care when they are victimized.  
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   (a) In all proceedings involving the criminal charges specified in this Code section, the court may order that the testimony of a child ten years of age or younger who has been the victim of any violation of Code Section 16-5-70, Code Section 16-6-1, Code Section 16-6-2, Code Section 16-6-4, or Code Section 16-6-5.1 be taken outside the courtroom and shown in the courtroom by means of a two-way closed circuit television. An order may be granted in such cases only if:


   (1) The testimony is taken during the criminal trial proceeding for such violation; and


   (2) The judge determines that testimony by the child victim in the courtroom will result in the child's suffering serious emotional distress such that the child cannot reasonably communicate.


(b) Only the prosecuting attorney, the attorney for the defendant, and the judge may question the child who testifies by two-way closed circuit television.


(c) The operators of the two-way closed circuit television shall make every effort to be unobtrusive.


(d) Only the following persons may be in the room with the child when the child testifies by two-way closed circuit television:


   (1) The prosecuting attorney;
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(e) During the child's testimony by two-way closed circuit television, the defendant shall be in the courtroom.


(f) The defendant shall be allowed to communicate with the persons in the room where the child is testifying by any appropriate electronic method.


(g) The provisions of this Code section do not apply if the defendant is an attorney pro se.


(h) This Code section may not be interpreted to preclude, for purposes of identification of a defendant, the presence of both the child victim and the defendant in the courtroom at the same time.
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