Cases for use with trial and appellate hypotheticals

ISSUE:  The wife’s interview with police

Cases:  Ohio v. Roberts, Crawford v. Washington
Ohio v. Roberts, 448 U.S. 56, 58-59 (U.S. 1980)

This case presents issues concerning the constitutional propriety of the introduction in evidence of the preliminary hearing testimony of a witness not produced at the defendant's subsequent state criminal trial.

Local police arrested respondent, Herschel Roberts, on January 7, 1975, in Lake County, Ohio. Roberts was charged with forgery of a check in the name of Bernard Isaacs, and with possession of stolen credit cards belonging to Isaacs and his wife Amy.

A preliminary hearing was held in Municipal Court on January 10. The prosecution called several witnesses, including Mr. Isaacs. Respondent's appointed counsel had seen the Isaacs' daughter, Anita, in the courthouse hallway, and called her as the defense's only witness. Anita Isaacs testified that she knew respondent, and that she had permitted him to use her apartment for several days while she was away. Defense counsel questioned Anita at some length and attempted to elicit from her an admission that she had given respondent checks and the credit cards without informing him that she did not have permission to use them. Anita, however, denied this. Respondent's attorney did not ask to have the witness declared hostile and did not request permission to place her on cross-examination. The prosecutor did not question Anita.

A county grand jury subsequently indicted respondent for forgery, for receiving stolen property (including the credit cards), and for possession of heroin. The attorney who represented respondent at the preliminary hearing withdrew upon  becoming a Municipal Court Judge, and new counsel was appointed for Roberts.

Between November 1975 and March 1976, five subpoenas for four different trial dates n1 were issued to Anita at her parents' Ohio residence. The last three carried a written instruction that Anita should "call before appearing." She was not at the residence when these were executed. She did not telephone and she did not appear at trial.

In March 1976, the case went to trial before a jury in the Court of Common Pleas. Respondent took the stand and testified that Anita Isaacs had given him her parents' checkbook and credit cards with the understanding that he could use them. Tr. 231-232. Relying on Ohio Rev. Code Ann. § 2945.49 (1975), which permits the use of preliminary examination testimony of a witness who "cannot for any reason be produced at the trial," the State, on rebuttal, offered the transcript of Anita's testimony. Tr. 273-274.

The statute reads:
 
"Testimony taken at an examination or a preliminary hearing at which the defendant is present, or at a former trial of the cause, or taken by deposition at the instance of the defendant or the state, may be used whenever the witness giving such testimony dies, or cannot for any reason be produced at the trial, or whenever the witness has, since giving such testimony, become incapacitated to testify. If such former testimony is contained within a bill of exceptions, or authenticated transcript of such testimony, it shall be proven by the bill of exceptions, or transcript, otherwise by other testimony."

The Court here is called upon to consider once again the relationship between the Confrontation Clause and the hearsay rule with its many exceptions. The basic rule against hearsay, of course, is riddled with exceptions developed over three centuries.  * * * * * With the caveat, "[simplification] has a measure of falsification," McCormick defines hearsay evidence as "testimony in court, or written evidence, of a statement made out of court, the statement being offered as an assertion to show the truth of matters asserted therein, and thus resting for its value upon the credibility of the out-of-court asserter." § 246, p. 584.
 
The Sixth Amendment's Confrontation Clause, made applicable to the States through the Fourteenth Amendment, * * *  provides: "In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted  “with the witnesses against him." If one were to read this language literally, it would require, on objection, the exclusion of any statement made by a declarant not present at trial.  * * * *


The historical evidence leaves little doubt, however, that the Clause was intended to exclude some hearsay. * * *  Moreover, underlying policies support the same conclusion. The Court has emphasized that the Confrontation Clause reflects a preference for face-to-face confrontation at trial, and that "a primary interest secured by [the provision] is the right of cross-examination." Douglas v. Alabama, 380 U.S. 415, 418 (1965). In short, the Clause envisions
 
 "a personal examination and cross-examination of the witness in which the accused has an opportunity, not only of testing the recollection and sifting the conscience of the witness, but of compelling him to stand face to face with the jury in order that they may look at him, and judge by his demeanor upon the stand and the manner in which he gives his testimony whether he is worthy of belief." Mattox v. United States, 156 U.S., at 242-243.
 
These means of testing accuracy are so important that the absence of proper confrontation at trial "calls into question the ultimate 'integrity of the fact-finding process.'" Chambers v. Mississippi, 410 U.S. 284, 295 (1973), quoting Berger v. California, 393 U.S. 314, 315 (1969). * * * * *

Confrontation at trial also operates to ensure reliability in other ways. First, "[the] requirement of personal presence . . . undoubtedly makes it more difficult to lie against someone, particularly if that person is an accused and present at trial." 4 J. Weinstein & M. Berger, Weinstein's Evidence para. 800 [01], p. 800-10 (1979). See also Note, 54 Iowa L. Rev. 360, 365 (1968). Second, it "insures that the witness will give his statements under oath -- thus impressing him with the seriousness of the matter and guarding against the lie by the possibility of a penalty for perjury." California v. Green, 399 U.S., at 158.
 
The Court, however, has recognized that competing interests, if "closely examined," Chambers v. Mississippi, 410 U.S., at 295, may warrant dispensing with confrontation at trial. See Mattox v. United States, 156 U.S., at 243 ("general rules of law of this kind, however beneficent in their operation and valuable to the accused, must occasionally give way to considerations of public policy and the necessities of the case"). Significantly, every jurisdiction has a strong interest in effective law enforcement, and in the development and precise formulation of the rules of evidence applicable in criminal proceedings. See Snyder v. Massachusetts, 291 U.S. 97, 107 (1934); California v. Green, 399 U.S., at 171-172 (concurring opinion).

This Court, in a series of cases, has sought to accommodate these competing interests. True to the common-law tradition, the process has been gradual, building on past decisions, drawing on new experience, and responding to changing conditions. The Court has not sought to "map out a theory of the Confrontation Clause that would determine the validity  [*65]  of all . . . hearsay 'exceptions.'" California v. Green, 399 U.S., at 162. But a general approach to the problem is discernible. * * * * *

In sum, when a hearsay declarant is not present for cross-examination at trial, the Confrontation Clause normally requires a showing that he is unavailable. Even then, his statement is admissible only if it bears adequate "indicia of reliability." Reliability can be inferred without more in a case where the evidence falls within a firmly rooted hearsay exception. In other cases, the evidence must be excluded, at least absent a showing of particularized guarantees of trustworthiness.

Crawford v. Washington, 541 U.S. 36 (U.S. 2004)

Petitioner Michael Crawford stabbed a man who allegedly tried to rape his wife, Sylvia. At his trial, the State played for [**1357]  the jury Sylvia's tape-recorded statement to the police describing the stabbing, even though he had no opportunity for cross-examination. The Washington Supreme Court upheld petitioner's conviction after determining that Sylvia's statement was reliable. The question presented is whether this procedure complied with the Sixth Amendment's guarantee that, "[i]n all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him."

On August 5, 1999, Kenneth Lee was stabbed at his apartment. Police arrested petitioner later that night. After giving petitioner and his wife Miranda warnings, detectives interrogated each of them twice. Petitioner eventually confessed that he and Sylvia had gone in search of Lee because he was upset over an earlier incident in which Lee had tried to rape her. The two had found Lee at his apartment, and a fight ensued in which Lee was stabbed in the torso and petitioner's hand was cut.

Petitioner gave the following account of the fight: 

"Q. Okay. Did you ever see anything in [Lee's] hands?

"A. I think so, but I'm not positive.

"Q. Okay, when you think so, what do you mean by that?

"A. I coulda swore I seen him goin' for somethin' before, right before everything happened. He was like  [*39]  reachin', fiddlin' around down here and stuff . . . and I just . . . I don't know, I think, this is just a possibility, but I think, I think that he pulled somethin' out and I grabbed for it and that's how I got cut . . . but I'm not positive. I, I, my mind goes blank when things like this happen. I mean, I just, I remember things wrong, I remember things that just doesn't, don't make sense to me later." 


Sylvia generally corroborated petitioner's story about the events leading up to the fight, but her account of the fight itself was arguably different--particularly with respect to whether Lee had drawn a weapon before petitioner assaulted him:

"Q. Did Kenny do anything to fight back from this assault?

"A. (pausing) I know he reached into his pocket . . . or somethin' . . . I don't know what.

"Q. After he was stabbed?

"A. He saw Michael coming up. He lifted his hand . . . his chest open, he might [have] went to go strike his hand out or something and then (inaudible).

"Q. Okay, you, you gotta speak up.

"A. Okay, he lifted his hand over his head maybe to strike Michael's hand down or something and then he put his hands in his . . . put his right hand in his right pocket . . . took a step back . . . Michael proceeded to stab him . . . then his hands were like . . . how do you explain this . . . open arms . . . with his hands open and he fell down . . . and we ran (describing subject holding hands open, palms toward assailant).

"Q. Okay, when he's standing there with his open hands, you're talking about Kenny, correct?

"A. Yeah, after, after the fact, yes.

"Q. Did you see anything in his hands at that point?

 [*40]  "A. (pausing) um um (no)." Id., at 137 (punctuation added).


The State charged petitioner with assault and attempted murder. At trial, he claimed self-defense. Sylvia did not testify because of  the state marital privilege, which generally bars a spouse from testifying without the other spouse's consent. See Wash. Rev. Code § 5.60.060(1) (1994).  * * * *  The State sought to introduce Sylvia's tape-recorded statements to the police as evidence that the stabbing was not in self-defense. Noting that Sylvia had admitted she led petitioner to Lee's apartment and thus had facilitated the assault, the State invoked the hearsay exception for statements against penal interest, Wash. Rule Evid. 804(b)(3) (2003).

Petitioner countered that, state law notwithstanding, admitting the evidence would violate his federal constitutional right to be "confronted with the witnesses against him."  According to our description of that right in Ohio v. Roberts, 448 U.S. 56, 65 L. Ed. 2d 597, 100 S. Ct. 2531 (1980), it does not bar admission of an unavailable witness's statement against a criminal defendant if the statement bears "adequate 'indicia of reliability.'" Id., at 66, 65 L. Ed. 2d 597, 100 S. Ct. 2531. To meet that test, evidence must either fall within a "firmly rooted hearsay exception" or bear "particularized guarantees of trustworthiness." Ibid. The trial court here admitted the statement on the latter ground, offering several reasons why it was trustworthy: Sylvia was not shifting blame but rather corroborating her husband's story that he acted in self-defense or "justified reprisal"; she had direct knowledge as an eyewitness; she was describing recent events; and she was being questioned by a "neutral" law enforcement officer. App. 76-77. The prosecution played the tape for the jury and relied on it in closing, arguing that it was "damning evidence" that "completely  [*41]  refutes [petitioner's] claim of self-defense." Tr. 468 (Oct. 21, 1999). The jury convicted petitioner of assault.

* * * * 
The Washington Supreme Court reinstated the conviction, unanimously concluding that, although Sylvia's statement did not fall under a firmly rooted hearsay exception, it bore guarantees of trustworthiness.  * * * * *

Roberts says that an unavailable witness's out-of-court statement may be admitted so long as it has adequate indicia of reliability--i.e., falls within a "firmly rooted hearsay exception" or bears "particularized guarantees of trustworthiness." 448 U.S., at 66, 13 L. Ed. 2d 923, 85 S. Ct. 1065. Petitioner argues that this test strays from the original meaning of the Confrontation Clause and urges us to reconsider it.


* * * * * *

The most notorious instances of civil-law examination occurred in the great political trials of the 16th and 17th centuries. One such was the 1603 trial of Sir Walter Raleigh for treason. Lord Cobham, Raleigh's alleged accomplice, had implicated him in an examination before the Privy Council and in a letter. At Raleigh's trial, these were read to the jury. Raleigh argued that Cobham had lied to save himself: "Cobham is absolutely in the King's mercy; to excuse me cannot avail him; by accusing me he may hope for favour." 1 D. Jardine, Criminal Trials 435 (1832). Suspecting that Cobham would recant, Raleigh demanded that the judges call him to appear, arguing that "[t]he Proof of the Common Law is by witness and jury: let Cobham be here, let him speak it. Call my accuser before my face . . . ." 2 How. St. Tr., at 15-16. The judges refused, id., at 24, and, despite Raleigh's protestations that he was being tried "by the Spanish Inquisition," id., at 15, the jury convicted, and Raleigh was sentenced to death.

One of Raleigh's trial judges later lamented that "'the justice of England has never been so degraded and injured as by the condemnation of Sir Walter Raleigh.'" 1 Jardine, supra, at 520. Through a series of statutory and judicial reforms, English law developed a right of confrontation that limited these abuses. For example, treason statutes required witnesses to confront the accused "face to face" at his arraignment. E.g., 13 Car. 2, c. 1, § 5 (1661); see 1 Hale,  [*45]  supra, at 306. Courts, meanwhile, developed relatively strict rules of unavailability, admitting examinations only if the witness was demonstrably unable to testify in person. See Lord Morley's Case, 6 How. St. Tr. 769, 770-771 (H. L. 1666); 2 Hale, supra, at 284; 1 Stephen, supra, at 358. Several authorities also stated that a suspect's confession  [***189]  could be admitted only against himself, and not against others he implicated. See 2 W. Hawkins, Pleas of the Crown c. 46, § 3, pp 603-604 (T. Leach 6th ed. 1787); 1 Hale, supra, at 585, n (k); 1 G. Gilbert, Evidence 216 (C. Lofft ed. 1791); cf. Tong's Case, Kel. J. 17, 18, 84 Eng. Rep. 1061, 1062 (1662) (treason). But see King v Westbeer, 1 Leach 12, 168 Eng. Rep. 108, 109 (1739).

* * * * * *

First, the principal evil at which the Confrontation Clause was directed was the civil-law mode of criminal procedure, and particularly its use of ex parte examinations as evidence against the accused. It was these practices that the Crown deployed in notorious treason cases like Raleigh's; that the Marian statutes invited; that English law's assertion of a right to confrontation was meant to prohibit; and that the founding-era rhetoric decried. The Sixth Amendment must be interpreted with this focus in mind.

Accordingly, we once again reject the view that the Confrontation Clause applies of its own force only to in-court testimony, and that its application to out-of-court statements  [*51]  introduced at trial depends upon "the law of Evidence for the time being." 3 Wigmore § 1397, at 101; accord, Dutton v. Evans, 400 U.S. 74, 94, 27 L. Ed. 2d 213, 91 S. Ct. 210 (1970) (Harlan, J., concurring in result). Leaving the regulation of out-of-court statements to the law of evidence would render the Confrontation Clause powerless to prevent even the most flagrant inquisitorial practices. Raleigh was, after all, perfectly free to confront those who read Cobham's confession in court. 


This focus also suggests that not all hearsay implicates the Sixth Amendment's core concerns. An off-hand, overheard remark might be unreliable evidence and thus a good candidate for exclusion under hearsay rules, but it bears little resemblance to the civil-law abuses the Confrontation Clause targeted. On the other hand, ex parte examinations might sometimes be admissible under modern hearsay rules, but the Framers certainly would not have condoned them.

The text of the Confrontation Clause reflects this focus. It applies to "witnesses" against the accused--in other words, those who "bear testimony." 1 N. Webster, An American Dictionary of the English Language (1828). "Testimony," in turn, is typically "[a] solemn declaration or affirmation made for the purpose of establishing or proving some fact." Ibid. An accuser who makes a formal statement to government officers bears testimony in a sense that a person who makes a casual remark to an acquaintance does not. The  constitutional text, like the history underlying the common-law right of confrontation, thus reflects an especially acute concern with a specific type of out-of-court statement.

Various formulations of this core class of "testimonial" statements exist: "ex parte in-court testimony or its functional equivalent--that is, material such as affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine, or similar pretrial statements that declarants would reasonably expect to be used prosecutorially," Brief for Petitioner 23; "extrajudicial statements . . .  [contained in formalized testimonial materials, such as affidavits, depositions, prior testimony, or confessions," White v. Illinois, 502 U.S. 346, 365, 116 L. Ed. 2d 848, 112 S. Ct. 736 (1992) (Thomas, J., joined by Scalia, J., concurring in part and concurring in judgment); "statements that were made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial," Brief for National Association of Criminal Defense Lawyers et al. as Amici Curiae 3. These formulations all share a common nucleus and then define the Clause's coverage at various levels of abstraction around it. Regardless of the precise articulation, some statements qualify under any definition--for example, ex parte testimony at a preliminary hearing. 

Statements taken by police officers in the course of interrogations are also testimonial under even a narrow standard. Police interrogations bear a striking resemblance to examinations by justices of the peace in England. The statements are not sworn testimony, but the absence of oath was not dispositive. Cobham's examination was unsworn, see 1 Jardine, Criminal Trials, at 430, yet Raleigh's trial has long been thought a paradigmatic confrontation violation, see, e.g., Campbell, 30 S.C.L., at 130. Under the Marian statutes, witnesses were typically put on oath, but suspects [**1365]  were not. See 2 Hale, Pleas of the Crown, at 52. Yet Hawkins and others went out of their way to caution that such unsworn confessions were not admissible against anyone but the confessor. 
 * * * * * * * 


Although the results of our decisions have generally been faithful to the original meaning of the Confrontation Clause, the same cannot be said of our rationales. Roberts conditions the admissibility of all hearsay evidence on whether it falls under a "firmly rooted hearsay exception" or bears "particularized guarantees of trustworthiness." 448 U.S., at 66, 65 L. Ed. 2d 597, 100 S. Ct. 2531. This test departs from the historical principles identified above in two respects. First, it is too broad: It applies the same mode of analysis whether or not the hearsay consists of ex parte testimony. This often results in close constitutional scrutiny in cases that are far removed from the core concerns of the Clause. At the same time, however, the test is too narrow: It admits statements that do consist of ex parte testimony upon a mere finding of reliability. This malleable standard often fails to protect against paradigmatic confrontation violations.

Members of this Court and academics have suggested that we revise our doctrine to reflect more accurately the original understanding of the Clause. * * * *  They offer two proposals: First, that we apply the Confrontation Clause only to testimonial statements, leaving the remainder to regulation by hearsay law--thus eliminating the overbreadth referred to above. Second, that we impose an absolute bar to statements that are testimonial, absent a prior opportunity to cross-examine--thus eliminating the excessive narrowness referred to above.

In White, we considered the first proposal and rejected it. 502 U.S., at 352-353, 116 L. Ed. 2d 848, 112 S. Ct. 736. Although our analysis in this case casts doubt on that holding, we need not definitively resolve whether it survives our decision today, because Sylvia Crawford's statement is testimonial under any definition. This case does, however, squarely implicate the second proposal. 

Where testimonial statements are involved, we do not think the Framers meant to leave the Sixth Amendment's protection to the vagaries of the rules of evidence, much less to amorphous notions of "reliability." Certainly none of the authorities discussed above acknowledges any general reliability exception to the common-law rule. HN8Admitting statements deemed reliable by a judge is fundamentally at odds with the right of confrontation. To be sure, HN9the Clause's ultimate goal is to ensure reliability of evidence, but it is a procedural rather than a substantive guarantee. It commands, not that evidence be reliable, but that reliability be assessed in a particular manner: by testing in the crucible of cross-examination. The Clause thus reflects a judgment, not only about the desirability of reliable evidence (a point on which there could be little dissent), but about how reliability can best be determined. Cf. 3 Blackstone, Commentaries, at 373 ("This open examination of witnesses . . . is much more conducive to the clearing up of truth"); M. Hale, History and Analysis of the Common Law of England 258 (1713) (adversarial testing "beats and bolts out the Truth much better").

The Roberts test allows a jury to hear evidence, untested by the adversary process, based on a mere judicial determination of reliability. It thus replaces the constitutionally prescribed method of assessing reliability with a wholly foreign one. In this respect, it is very different from exceptions to the Confrontation Clause that make no claim to be a surrogate means of assessing reliability. For example, the rule of forfeiture by wrongdoing (which we accept) extinguishes confrontation claims on essentially equitable grounds; it does not purport to be an alternative means of determining reliability. See Reynolds v. United States, 98 U.S. 145, 158-159, 25 L. Ed. 244 (1879). 

The Raleigh trial itself involved the very sorts of reliability determinations that Roberts authorizes. In the face of Raleigh's repeated demands for confrontation, the prosecution responded with many of the arguments a court applying Roberts might invoke today: that Cobham's statements were self-inculpatory, 2 How. St. Tr., at 19, that they were not made in the heat of passion, id., at 14, and that they were not "extracted from [him] upon any hopes or promise of Pardon," id., at 29. It is not plausible that the Framers' only objection to the trial was that Raleigh's judges did not properly weigh these factors [**1371]  before sentencing him to death. Rather, the problem was that the judges refused to allow Raleigh to confront Cobham in court, where he could cross-examine him and try to expose his accusation as a lie.

Dispensing with confrontation because testimony is obviously reliable is akin to dispensing with jury trial because a defendant is obviously guilty. This is not what the Sixth Amendment prescribes. 

The legacy of Roberts in other courts vindicates the Framers' wisdom in rejecting a general reliability exception.  The framework is so unpredictable that it fails to provide meaningful protection from even core confrontation violations. 

Reliability is an amorphous, if not entirely subjective, concept. There are countless factors bearing on whether a statement is reliable; the nine-factor balancing test applied by the Court of Appeals below is representative. See, e.g., People v. Farrell, 34 P. 3d 401, 406-407 (Colo. 2001) (eight-factor test). Whether a statement is deemed reliable depends heavily on which factors the judge considers and how much weight he accords each of them. Some courts wind up attaching the same significance to opposite facts. For example, the Colorado Supreme Court held a statement more reliable because its inculpation of the defendant was "detailed," id., at 407, while the Fourth Circuit found a statement more reliable because the portion implicating another was "fleeting," United States v. Photogremmetric Data Servs., 259 F.3d 229, 245 (2001). The Virginia Court of Appeals found a statement more reliable because the witness was in custody and charged with a crime (thus making the statement more obviously against her penal interest), see Nowlin v. Commonwealth, 40 Va. App. 327, 335-338, 579 S. E. 2d 367, 371-372 (2003), while the Wisconsin Court of Appeals found a statement more reliable because the witness was not in custody and not a suspect, see State v. Bintz, 2002 WI App. 204, P13, 257 Wis. 2d 177, 187, 650 N.W.2d 913, 918. Finally, the Colorado Supreme Court in one case found a statement more reliable because it was given "immediately after" the events at issue, Farrell, supra, at 407, while that same court, in another case, found a statement more reliable because two years had elapsed, Stevens v. People, 29 P. 3d 305, 316 (2001). 

The unpardonable vice of the Roberts test, however, is not its unpredictability, but its demonstrated capacity to admit core testimonial statements that the Confrontation Clause plainly meant to exclude. Despite the plurality's speculation in Lilly, 527 U.S., at 137, 144 L. Ed. 2d 117, 119 S. Ct. 1887, that it was "highly unlikely" that accomplice confessions implicating the accused could survive Roberts, courts continue routinely to admit them. * * * * * *  Courts have invoked Roberts to admit other sorts of plainly testimonial statements despite the absence of any opportunity to cross-examine. See United States v. Aguilar, 295 F.3d 1018, 1021-1023 (CA9 2002) (plea allocution showing existence of a conspiracy); United States v. Centracchio, 265 F.3d 518, 527-530 (CA7 2001) (same); United States v. Dolah, 245 F.3d 98, 104-105 (CA2 2001) (same); United States v. Petrillo, 237 F.3d 119, 122-123 (CA2 2000) (same); United States v. Moskowitz, 215 F.3d 265, 268-269 (CA2 2000) (same); United States v. Gallego, 191 F.3d 156, 166-168 (CA2 1999) (same); United States v. Papajohn, 212 F.3d 1112, 1118-1120 (CA8 2000) (grand jury testimony); United States v. Thomas, 30 Fed. Appx. 277, 279 (CA4 2002) (same); Bintz, supra, PP15-22, 257 Wis. 2d, at 188-191,  [*65]  650 N. W. 2d, at 918-920 (prior trial testimony); State v. McNeill, 140 N. C. App. 450, 457-460, 537 S. E. 2d 518, 523-524 (2000) (same). 

To add insult to injury, some of the courts that admit untested testimonial statements find reliability in the very factors that make the statements testimonial. As noted earlier, one court relied on the fact that the witness's statement was made to police while in custody on pending charges--the theory being that this made the statement more clearly against penal interest and thus more reliable. Nowlin, supra, at 335-338, 579 S. E. 2d, at 371-372. Other courts routinely rely on the fact that a prior statement is given under oath in judicial proceedings. E.g., Gallego, supra, at 168 (plea allocution); Papajohn, supra , at 1120 (grand jury testimony). That inculpating statements are given in a testimonial setting is not an antidote to the confrontation problem, but rather the trigger that makes the Clause's demands most urgent. It is not enough to point out that most of the usual safeguards of the adversary process attend the statement, when the single safeguard missing is the one the Confrontation Clause demands. 

Roberts' failings were on full display in the proceedings below. Sylvia Crawford made her statement while in police custody, herself a potential suspect in the case. Indeed, she had been told that whether she would be released "depend[ed] on how the investigation continues." App. 81. In response to often leading questions from police detectives, she implicated her husband in Lee's stabbing and at least arguably undermined his self-defense claim. Despite all this, the trial court admitted her statement, listing several reasons why it was reliable. In its opinion reversing, the Court of Appeals listed several other reasons why the statement was not reliable. Finally, the State Supreme Court relied exclusively on the interlocking character of the statement and disregarded every other factor the lower courts had considered. The case is thus a self-contained demonstration of Roberts' unpredictable and inconsistent application.

Each of the courts also made assumptions that cross-examination might well have undermined. The trial court, for example, stated that Sylvia Crawford's statement was reliable because she was an eyewitness with direct knowledge of the events. But Sylvia at one point told the police that she had "shut [her] eyes and . . . didn't really watch" part of the fight, and that she was "in shock." App. 134.  The trial court also buttressed its reliability finding by claiming that Sylvia was "being questioned by law enforcement, and, thus, the [questioner] is . . . neutral to her and not someone who would be inclined to advance her interests and shade her version of the truth unfavorably toward the defendant." Id., at 77. The Framers would be astounded to learn that ex parte testimony could be admitted against a criminal defendant because it was elicited by "neutral" government officers. But even if the court's assessment of the officer's motives was accurate, it says nothing about Sylvia's perception of her situation. Only cross-examination could reveal that.

 The State Supreme Court gave dispositive weight to the interlocking nature of the two statements--that they were both ambiguous as to when and whether Lee had a weapon. The court's claim that the two statements were equally ambiguous is hard to accept. Petitioner's statement is ambiguous only in the sense that he had lingering doubts about his recollection: "A. I coulda swore I seen him goin' for somethin' before, right before everything happened. . . . [B]ut I'm not positive." Id., at 155. Sylvia's statement, on the other hand, is truly inscrutable, since the key timing detail was simply assumed in the leading question she was asked: "Q. Did Kenny do anything to fight back from this assault?" Id., at 137. Moreover, Sylvia specifically  [*67]  said Lee had nothing in his hands after he was stabbed, while petitioner was not asked about that.

The prosecutor obviously did not share the court's view that Sylvia's statement was ambiguous--he called it "damning evidence" that "completely refutes [petitioner's] claim of self-defense." Tr. 468 (Oct. 21, 1999). We have no way of knowing whether the jury agreed with the prosecutor or the court. Far from obviating the need for cross-examination, the "interlocking" ambiguity of the two statements made it all the more imperative that they be tested to tease out the truth.

We readily concede that we could resolve this case by simply reweighing the "reliability factors" under Roberts and finding that Sylvia Crawford's statement falls short. But we view this as one of those rare cases in which the result below is so improbable that it reveals a fundamental failure on our part to interpret the Constitution in a way that secures its intended constraint on judicial discretion. Moreover, to reverse the Washington Supreme Court's decision after conducting our own reliability analysis would perpetuate, not avoid, what the Sixth Amendment condemns. The Constitution prescribes a procedure for determining the reliability of testimony in criminal trials, and we, no less than the state courts, lack authority to replace it with one of our own devising.

We have no doubt that the courts below were acting in utmost good faith when they found reliability. The Framers, however, would not have been content to indulge this assumption. They knew that judges, like other government officers, could not always be trusted to safeguard the rights of the people; the likes of the dread Lord Jeffreys were not yet too distant a memory. They were loath to leave too much discretion in judicial hands. Cf. U.S. Const., Amdt. 6 (criminal jury trial); Amdt. 7 (civil jury trial); Ring v. Arizona, 536 U.S. 584, 611-612, 153 L. Ed. 2d 556, 122 S. Ct. 2428 (2002) (Scalia, J., concurring). By replacing categorical constitutional guarantees with  [*68]  open-ended balancing tests, we do violence to their design. Vague standards are manipulable, and, while that might be a small concern in run-of-the-mill assault prosecutions like this one, the Framers had an eye toward politically charged cases like Raleigh's--great state trials where the impartiality of even [**1374]  those at the highest levels of the judiciary might not be so clear. It is difficult to imagine Roberts' providing any meaningful protection in those circumstances. 
* * *

Where nontestimonial hearsay is at issue, it is wholly consistent with the Framers' design to afford the States flexibility in their development of hearsay law--as does Roberts, and as would an approach that exempted such statements from Confrontation Clause scrutiny altogether. Where testimonial evidence is at issue, however, the Sixth Amendment demands what the common law required: unavailability and a prior opportunity for cross-examination. We leave for another day any effort to spell out a comprehensive definition of "testimonial." Whatever else the term covers, it applies at a minimum to prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to police interrogations. These are the modern practices with closest kinship to the abuses at which the Confrontation Clause was directed. * * * * *

In this case, the State admitted Sylvia's testimonial statement against petitioner, despite the fact that he had no opportunity to cross-examine her. That alone is sufficient to make out a violation of the Sixth Amendment. Roberts notwithstanding, we decline to mine the record in search of indicia of reliability.  Where testimonial statements are at  issue, the only indicium of reliability sufficient to satisfy constitutional demands is the one the Constitution actually prescribes: confrontation. 

The judgment of the Washington Supreme Court is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.

It is so ordered.
ISSUE:  The wife’s outburst to the police receptionist.

Cases:  Crawford v. Washington, Pitts v. State, Park v. State.
Pitts v. State, 280 Ga. 288, 288-291 (Ga. 2006)

We granted certiorari in this case to determine whether the Confrontation Clause of the United States Constitution is violated by the admission, during a criminal trial, of a tape-recording of a 911 emergency telephone call when the caller does not testify at trial.  We hold that the Confrontation Clause is not violated where, as here, the caller's primary purpose is not to provide evidence against the accused, but rather, to thwart an ongoing crime or seek rescue from immediate peril. Accordingly, we affirm the Court of Appeals. 
In Crawford v. Washington, the United States Supreme Court held that the admission of out-of-court statements that are testimonial in nature violates the Confrontation Clause  unless the declarant is unavailable and the defendant had a prior opportunity for cross-examination. n2 When the statement at issue is non-testimonial in nature, however, the State's normal rules regarding the admission of hearsay apply.  The Supreme Court declined to delineate the precise contours for determining whether a statement qualifies as testimonial, but did provide some helpful analysis in that regard. 

The Supreme Court found that for those statements that "bear testimony" against the accused, the defendant's right of "confrontation" was the only historically dependable means of testing the reliability of that statement.  Testimony is a "solemn declaration or affirmation made for the purpose of establishing or proving some fact." n6 Thus, the Confrontation Clause would prohibit the introduction of a formal statement to a government officer made in an effort to establish an evidentiary case, such as that which occurs during a police investigation. n7 The Supreme Court also found that a statement might also be considered testimonial if it was "made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial." n8

Numerous cases around the country have addressed the issue of whether a 911 telephone call should be considered testimonial. Some courts have concluded that a 911 recording is always testimonial, because it involves a statement to a government officer that an objective person understands could always be used in a future prosecution. n9 Some courts, on the other hand, have concluded that because a 911 call is initiated by a citizen, rather than an instrument of the State, and is not "knowingly given in response to structured police interrogation," it should not be considered testimonial.  We now hold, however, consistent with the majority view, that he determination of whether the recording of a 911 phone call is testimonial should be made on a case-by-case basis.

Where the primary purpose of the telephone call is to establish evidentiary facts, so that an objective person would recognize that the statement would be used in a future prosecution, then that phone call "bears testimony" against the accused and implicates the concerns of the Confrontation Clause. Such a situation is exemplified by the case of State v. Powers, 124 Wash. App. 92, 101-102, 99 P.3d 1262 (2004) Using a case-by-case analysis, the court in Powers found that the 911 call, in which the caller reported the defendant for a recent parole violation, was testimonial because it was made to report a completed violation of law and to assist law enforcement in the apprehension and/or prosecution of the perpetrator. The caller was not in immediate peril, but was calling to report the defendant's whereabouts, description, and the fact that he had violated an earlier court order.  Thus, the primary purpose of the statement was to establish evidence that could be used in a future prosecution, and the statement was testimonial. 
Where, on the other hand, the telephone call is made to avert a crime in progress or to seek assistance in a situation involving immediate danger, then the statements made during the phone call are not testimonial. In People v. Conyers, 777 N.Y.S.2d 274 (N.Y. 2004), for example, the court found that the recording of a 911 call was non-testimonial where the call was made while the crime was in progress, by a panicked caller whose primary purpose was to seek assistance to prevent the completion of an ongoing crime. The caller in that instance, the court found, was not concerned with establishing evidentiary facts or "bearing testimony" against the defendant. n16 We find that the same analysis is applicable here, and that the recording of the 911 phone call in this case is non-testimonial.
The 911 phone call in this case was made by Amy Pitts, the wife of the defendant Ryan Craig Pitts and victim of the crime, while the crime was ongoing. She stated that her husband had broken into her home, that another man was on the porch, and that she needed police to immediately come to her home and help her. After describing the situation, Amy is heard screaming "Get away from me," and the call was disconnected. The 911 operator called back immediately, and after several attempts, eventually got Amy back on the phone. After stating much of the same information again, the call was once again disconnected. The 911 operator again called back, and when Amy was finally able to answer the call, she told the operator that the defendant was running around the house without any clothes on, that he was violating his parole by being in the house, and that she needed assistance. After Amy again is heard screaming at the defendant, the call was disconnected for a final time.

When the police arrived, they found the scene much the same as the caller had described. One officer, while looking through a window in the back of the house, witnessed Pitts holding the victim down on the bed. When Pitts [***8]  saw the officer, he fled towards the front of the house, but was eventually subdued by the police. 
Amy Pitts asserted her marital privilege and did not testify at trial, thus rendering her "unavailable" at trial. n19 The trial court admitted the entire recording, and we find no error under the present circumstances. However, we do caution that in certain circumstances a caller may shift from a non-testimonial statement into a testimonial one. When Amy Pitts explained to the operator that her husband had violated his parole and that he was "wanted," she came close to providing testimonial evidence. n20 Because the crime was still ongoing in her immediate presence, however, her primary purpose remained the prevention of immediate harm to herself, and her statements regarding her husband's parole violation were made to illustrate the prior difficulties that made the current situation such a dangerous one. In future cases, trial courts must decide whether a caller's primary purpose has shifted in such a manner as to render portions of the call testimonial in nature, and should selectively redact portions of the recording when that is the case.

The statement in this case, made while the crime was in progress for the purpose of seeking immediate assistance, was not testimonial. Thus, the statement was admissible if it qualified under one of Georgia's hearsay exceptions.  We find no error in the Court of Appeals' determination that these statements qualified under the res gestae or excited utterance exceptions to the hearsay rule.
Judgment affirmed. All the Justices concur. 
Park v. State, 230 Ga. App. 274, 278-280 (Ga. Ct. App. 1998)

Dong Jin Park was convicted of aggravated battery (O.C.G.A. § 16-5-24) for repeatedly striking Eung Chul Lee and rendering his left eye useless. The issues are whether the trial court erred by * * *  allowing the State to present impeaching testimony as to statements of Park's wife, the State's witness, and * * * * * *
During dinner at a restaurant one evening, Lee informed his employer Park he was quitting. Hours later, after the two men had drunk substantial amounts of alcohol, Park's wife intended to drive them home in her van. Lee declined, stating he wanted to take a taxi, and when Park tried to force Lee into the van, Lee resisted. Park struck Lee in the left eye, and he collapsed. Park then bit him on the back, kicked him in the head, and beat him. Lee's testimony that he has permanently lost sight in his eye was corroborated by his ophthalmologist. Park testified he did not strike Lee but merely wrestled with him when the two fell to the ground following Lee's refusal to enter the van.

* * * * * ** 

 It was not error to allow witnesses to testify to Mrs. Park's statements. Lee testified that during the incident Mrs. Park told her husband, "Why you do this way? Don't hit him, don't hit him." Around 7:00 a.m., about four hours after the incident, Mrs. Park came to visit Lee in the hospital. Lee and another witness testified Mrs. Park was upset and crying and asked Lee at the hospital why he did not fight back when Park beat him. Later that morning at about 11:00 a.m., Mrs. Park visited Lee at his parents' home and while crying  [*279]  told him and his parents her husband acted like an animal. At trial Mrs. Park denied making these statements.

Park moved in limine to exclude the latter two statements. Finding the statements were close in time to the incident and that Lee had gone to the hospital immediately after the incident, the court properly concluded the incident was continuing and allowed the testimony under the doctrine of res gestae.

O.C.G.A. § 24-3-3 provides "declarations accompanying an act, or so nearly connected therewith in time as to be free from all suspicion of device or afterthought, shall be admissible in evidence as part of the res gestae." "Our Supreme Court has .  [***15]  . . enunciated more liberal standards for appraising whether statements fall within the parameters of res gestae. [Cit.]" Andrews v. State held that "a trial judge's determination that evidence offered as part of the res gestae is sufficiently informative and reliable as to warrant being considered by the jury will not be disturbed on appeal unless that determination is clearly erroneous." n
Brantley v. State,  which found admissible statements made three to four hours after the incident, synthesized the law in this area. "What the law altogether distrusts is not after-speech but afterthought. In cases when a statement is narrative rather than exclamatory, the circumstances must be closely scrutinized, because narrative is generally the result of afterthought. If the  declarations appear to spring out of the transaction -- if they elucidate it -- if they are voluntary and spontaneous, and if they are made at a time so near to it, as reasonably to preclude the idea of deliberate design, then they are to be regarded as contemporaneous. However, no precise time can be fixed a priori when the res gestae ends, but each case must turn on its own circumstances, the inquiry being rather into events than to the precise time which has elapsed. The admissibility of such declarations does not depend upon any arbitrary time or general rule for all cases, but is left to the sound discretion of the court in determining from the time, circumstances and statements in question, whether declarations meet the requirements of being free from all suspicion of device or afterthought. It is also a well established rule of law that if the admissibility of evidence is doubtful, the rules of evidence require that the evidence be admitted and its weight and effect left to the jury." 

 Evidence showing the statements were made "'while the parties were still laboring under the excitement and strain of the circumstances and in such proximity in time as to preclude the idea of deliberation or fabrication'" will support a judicial finding that the statements were sufficiently informative and reliable.  Mrs. Park, a bystander, spoke against her interest; she did not want her husband convicted or found liable for civil damages. Upset and crying, she was still laboring under the excitement and strain of the violent encounter from earlier that morning. The hospital was her first opportunity to speak with Lee about the incident without her husband present, and the residence was the first opportunity to speak with Lee's parents. n33 Her statements were consistent with her outcry while the incident was occurring. It was only at trial, after she had time to think, that she denied making the statements.

The passage of four hours before the first statement and another four hours before the second statement do not preclude a finding of res gestae. Georgia courts have admitted statements made after longer periods of time.
ISSUE:  The “Confession”
Cases:  Stowers v. State, State v. Ritter, Pollard v. State

Stowers v. State, 205 Ga. App. 518, 518-520 (Ga. Ct. App. 1992)
Ronrico Stowers was convicted of armed robbery. He appeals from the denial of his motion for new trial.

* * * * 

After his arrest, appellant gave police a statement in which he recounted that he and "David" approached Steadman about doing yardwork for her, and that David "charged" into the house and told appellant to follow. Appellant stated that David kicked and hit Steadman, stomped on her stomach, and told appellant to hand him an afghan, which he used to choke Steadman. Appellant stated that he and David then ran out of the house. He also said that both he and David were dressed in black clothing. Appellant did not testify at trial.

* * * * *

Appellant also maintains his statement was inadmissible under O.C.G.A. § 24-3-50 because it was not made voluntarily. Sheriff's Investigator Jeffrey Morris testified that he, a GBI agent, and Police Chief Reno questioned appellant in the presence of his mother, that appellant's mother encouraged him to tell the truth, and that Morris echoed that encouragement, telling appellant that "it would go easier on him to cooperate and tell the truth." Morris denied having promised appellant lenient treatment or any other benefit.

As the State notes, appellant waived his right to object on appeal to the admission of his statement by failing to register any objection to its admissibility during trial. Thompson v. State, 258 Ga. 816, 817 (2) (375 S.E.2d 219) (1989). Nonetheless, we find Morris's comment did not render appellant's statement inadmissible because he only urged appellant to tell the truth and did not promise a lighter sentence or any other benefit. See Caffo v. State, 247 Ga. 751, 756-757 (279 S.E.2d 678) (1981); Tyler v. State, 247 Ga. 119, 122 (274 S.E.2d 549) (1981); compare Askea v. State, 153 Ga. App. 849, 851 (3) (267 S.E.2d 279) (1980) (defendant was told a confession "would probably help him in court"). "Moreover, the court conducted a Jackson-Denno hearing, which produced evidence which . . . authorized the finding that, considering the nine factors enumerated in Marshall v. State, 248 Ga. 227 (3) (282 S.E.2d 301) (1981), the statements were made knowingly, intelligently, and voluntarily." Thompson, supra.

State v. Ritter, 268 Ga. 108, 108-111 (Ga. 1997)


OPINION BY: Hunstein 

The State appeals from the trial court's ruling excluding certain statements made by Hughey Edward Ritter to the police.  Ritter is charged with murder and armed robbery; the State has filed notice of its intention to seek the death penalty. In addressing this appeal we bear in mind that a trial court's determination as to the voluntariness of a confession after a suppression hearing must be upheld by the appellate court unless the decision is clearly erroneous. Berry v. State, 254 Ga. 101, 104 (326 S.E.2d 748) (1985). 

The trial court found that when the police responded to a crime scene in Forest Park on December 5, 1995, they discovered Jack Barnhill lying wounded in a van (he had been struck in the head with a stick) and Ritter sitting on the van's step. Ritter was arrested at the scene and, after being read his Miranda rights, told the police he understood his rights and did not want to say anything. As he was driven to the police station, Ritter inquired after the victim but the officer transporting him, knowing of Ritter's invocation of his rights, did not respond or speak to Ritter. Ritter also inquired after the victim while he was being booked, at which time he was asked only routine booking questions. The trial court found that Detective Cox, the officer in charge of the investigation, was informed of Ritter's invocation of his right to remain silent and also about Ritter's repeated inquiries into the victim's well-being.

The next day, December 6, Detective Cox had Ritter moved from his jail cell to an "interview room." Ritter had not requested to speak with the police; the questioning was initiated and orchestrated by the police. The evidence supports the trial court's finding that Detective Cox knew Jack Barnhill had died as a result of the wounds he had received and that Cox had obtained a warrant for the arrest of Ritter on charges of murder and armed robbery before the December 6  interview. Detective Cox testified at the hearing that he informed Ritter prior to the interview that Ritter was charged with aggravated assault, but did not tell him of the murder or armed robbery charges. Cox began an almost hour-long interrogation by volunteering that Barnhill was "awake now and conscious and all that good stuff. I talked to him yesterday after I got him up." In response to Ritter's inquiry whether Barnhill was "okay," Cox responded "yeah, I think he's going to be okay. He's going to have a bad headache now for a while." n3 Cox testified at the hearing that he was afraid that if he told Ritter the truth, i.e., that the victim had died, Ritter would not talk to the police or would invoke his right to remain silent.  Cox further testified that he read Ritter his Miranda rights again; asked Ritter if he wanted to talk; and after Ritter responded "I do not know," immediately started questioning Ritter. The evidence supports the trial court's finding that Ritter stated at the beginning of the interrogation that he thought he needed an attorney; that Ritter repeated that statement later in the questioning; and that Ritter asked once at the end of the interrogation if he needed an attorney. n4

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n3 At the hearing Detective Cox referred to his use of these untruthful statements as an "investigative technique."


n4 The videotape reveals that less than three minutes into the questioning Ritter stated "I think I need an attorney." Twenty minutes into the interview Ritter responded to a question by saying "I don't know. That's what I'm saying. That's why I think I need a lawyer because I don't know nothing." Near the conclusion of the interview Ritter asked, "Do I need a lawyer?"
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The trial court excluded Ritter's December 6 statement to the police on several bases: that Ritter's statement was not freely and voluntarily made, that Ritter had invoked his right to an attorney during the interview, and that Ritter had never waived his earlier invocation of his right to remain silent. Because we agree with the trial court that Ritter's December 6 statement was inadmissible because it was not freely and voluntarily made, we do not address the other bases for the trial court's ruling.

1. Under Georgia law, only voluntary incriminating statements are admissible against the accused at trial. O.C.G.A. § 24-3-50. When not made freely and voluntarily, a confession is presumed to be legally false and cannot be the underlying basis of a conviction. McKennon v. State, 63 Ga. App. 466 (11 S.E.2d 416) (1940). To make a confession admissible, it must have been made voluntarily, i.e., "without being induced by another by the slightest hope of benefit or remotest fear of injury." O.C.G.A. § 24-3-50. Accord Malloy v. Hogan, 378 U.S. 1, 7 (84 S. Ct. 1489, 12 L. Ed. 2d 653) (1964). A reward of lighter punishment is generally the "hope of benefit" to which O.C.G.A. § 24-3-50 refers. Caffo v. State, 247 Ga. 751, 757 (279 S.E.2d 678)  [***6]  (1981). The  [*110]  State bears the burden of demonstrating the voluntariness of a confession by a preponderance of the evidence. Bright v. State, 265 Ga. 265, 280 (5)(b) (455 S.E.2d 37) (1995).

The law is well established that use of trickery and deceit to obtain a confession does not render it inadmissible, so long as the means employed are not calculated to procure an untrue statement. Moore v. State, 230 Ga. 839, 840 (1) (199 S.E.2d 243) (1973). This principle, however, addresses the behavior of the interrogator and the intent with which deceit or trickery is employed; hence, this principle cannot be allowed to supersede O.C.G.A. § 24-3-50 and its focus on the party confessing and the effect of any deceit upon the voluntariness of a confession. Thus, while deceit may not on its own render a statement inadmissible (where not calculated to procure an untrue statement), we hold that in looking to the totality of the circumstances, see Reinhardt v. State, 263 Ga. 113, 115 (3)(b) (428 S.E.2d 333) (1993), the employment of deceit may result in the inadmissibility of a statement in those situations where the particular deception used, by constituting a "slightest hope of benefit or remotest fear of injury" under O.C.G.A. § 24-3-50, has induced a party to confess, thereby rendering the confession involuntary. Hence, police "investigative techniques" such as artifice, tricks or deception may be utilized in interrogating individuals only where "the means used to obtain [confessions] [does] not prevent them from being free and voluntary." Moore v. State, supra at 840 (1). *****


In the case at bar, Detective Cox's representation regarding the victim's state of health constituted an implied promise that Ritter could not be charged with murder if he gave a statement to the police, but could only be charged with aggravated assault on a victim who was represented to be not only still alive but actively recovering and suffering from nothing more than a bad headache. Given Detective Cox's testimony that the representations were made to induce Ritter to speak based on the detective's assessment that Ritter would invoke his right to remain silent if he knew the full extent of the charges against him, the evidence supports the conclusion that Ritter was induced to talk to the police under the belief that he was incriminating himself only in regard to an aggravated assault charge and  thus his confession was based upon the hope that he faced a lighter possible criminal penalty than he actually was facing.

It thus appears from the evidence adduced that although Detective Cox's deception may not have been intended to procure an untrue statement, the deception was intended and indeed did induce Ritter to confess in the hope of receiving a lighter punishment, a confession that would not have been made had Ritter known he faced a possible death sentence. These facts distinguish this case from Cooper v. State, 256 Ga. 234 (2) (347 S.E.2d 553) (1986), wherein police officers also made misrepresentations regarding the health of the victim but the accused did not assert that he was induced thereby into confessing and the trial court found his confession to have been made freely and voluntarily. Applying the "clearly erroneous" standard to our review of the trial court's ruling, we cannot conclude under the totality of the circumstances here that the trial court clearly erred when it ruled that the State failed to prove by a preponderance of the evidence that Ritter's confession was made without the slightest hope of benefit. * * * * * * Because the State did not establish a prima facie case showing the voluntariness of Ritter's December 6 statement,  [***10]  the trial court properly excluded it from evidence.

2. We find no error in the trial court's ruling that Ritter's December 6 statement, because it was not made voluntarily, cannot be admitted into evidence for purposes of impeachment. Mincey v. Arizona, 437 U.S. 385, 398 (98 S. Ct. 2408, 57 L. Ed. 2d 290) (1978); Jones v. State, 243 Ga. 820 (6) (256 S.E.2d 907) (1979); Green v. State, 154 Ga. App. 295 (267 S.E.2d 898) (1980). See also Daniel, Georgia Handbook on Criminal Evidence (1997 ed.), § 6-24.

Judgment affirmed. All the Justices concur. 


Pollard v. State, 238 Ga. App. 253, 256-257 (Ga. Ct. App. 1999)


[T]he evidence shows that on November 2, 1996, Theodore Kirksey, Phillip Moore and Pollard went to Pollard's home to watch a video. Subsequently, Moore's wife called him to lunch, and he returned to his home next door in the duplex. Minutes later, while Moore was eating, Kirksey knocked on his door. Kirksey told Moore that Pollard had just stabbed him. When Kirksey lifted his shirt, Moore saw a small cut to the left of Kirksey's breast bone, but Kirksey was not bleeding a lot. Moore went in his duplex to call for help and did not see Kirksey again.

Kirksey left the duplex and went to an apartment complex where Cheryl Girard met him in the yard. Kirksey asked to use the phone and said that he needed help, because he had been stabbed. Shortly thereafter, Kirksey also told Mary Ellen Rollins that Pollard had stabbed him.

Brunswick Police Officer Ron Harris and Corporal McKenney Tremble arrived while Kirksey was being treated by medical personnel and spoke with the bystanders who directed them to Pollard's house. Harris, Tremble and two other officers went to Pollard's home and identified themselves. The officers stated they were investigating a stabbing, whereupon Pollard invited them into his house and immediately told the officers that he had stabbed Kirksey and demonstrated how it had happened. The officers asked where the knife was, and Pollard gave it to them.

Pollard was arrested on charges of aggravated assault, taken to the police station and advised of his Miranda rights. Pollard signed a waiver of rights form and then gave an oral statement to Corporal Tremble in which he admitted to stabbing Kirksey after a dispute over watching a video.

Although Kirksey did not appear seriously injured, the stabbing proved fatal. Kirksey died at the hospital. However, prior to his death, Kirksey told an emergency room nurse, Mary Jane Hurd, that he had been stabbed with a kitchen knife.

Pollard gave a taped statement to Detective Chanclor in which he admitted to stabbing Kirksey. Pollard learned after giving this statement that Kirksey had died. Pollard was tried and convicted and filed this appeal.

* * * * * * * *

With regard to his recorded statement to Chanclor, Pollard contends the statement was involuntary, arguing that he was tricked because he was unaware at the time that Kirksey had died.  Use of trickery to obtain a confession does not render the confession inadmissible so long as "'the means employed are not calculated to procure an untrue statement.'" Moore v. State, 230 Ga. 839, 840 (1) (199 S.E.2d 243) (1973). And absent any evidence that the police investigative techniques were designed to induce the "slightest hope of benefit or . . . fear of injury," the resulting statements are not rendered involuntary and inadmissible under O.C.G.A. § 24-3-50. State v. Ritter, 268 Ga. 108 (1) (485 S.E.2d 492) (1997
In this case, during the interview, Pollard did not ask about Kirksey, and Chanclor did not make any representations about the well-being of Kirksey. Pollard again stated that he had stabbed Kirksey. Toward the end of the interview, Chanclor told Pollard that Kirksey had died. Unlike Ritter, supra, upon which Pollard relies, the record does not show that Chanclor misrepresented the condition of Kirksey in the hopes of obtaining a statement. Based on this evidence, we cannot say that the trial court's determination that Pollard's statement was freely and voluntarily made was clearly erroneous. Moreover, in light of Pollard's previous incriminating statements, first at his home and later to Officer Tremble, any error in admitting the recorded statement would be harmless. See Johnson v. State, 266 Ga. 775 (5) (470 S.E.2d 637) (1996).

ISSUE:  Corroboration of Accomplice Testimony

Case:  Hill v. State

Hill v. State, 236 Ga. 831, 831-834 (Ga. 1976)
OPINION BY: INGRAM

Dwellie Hill appeals his conviction on five counts of armed robbery after a jury trial in Richmond Superior Court. A review of the enumerations of error requires that we reverse the trial court's judgment in this case.

The evidence revealed the following: On December 5, 1974, around twilight, three masked men bearing pistols entered the White Horse Whiskey Store in Richmond County and stated, "This is a holdup, gimme your money." The robbers tied up two female customers who were in the store and took their purses from them. They also took the money in the cash register as well as other items (watch and billfold) belonging to the employees.

At the joint trial of Richard Miller and Dwellie Hill, the state produced  a witness by the name of Alvin Hawkins who testified that he and the two defendants on trial participated in the armed robbery of the whiskey store. He identified two of the ski masks used in the robbery and these masks were admitted into evidence without objection. He testified that appellant wore the grey ski mask during the robberies which the witness identified as State's Exhibit No. 3. Another state's witness had testified that the two masks received in evidence looked similar to the ones worn by two of the robbers. In addition, an officer testified the two masks received in evidence were found in a car occupied by Hawkins, the two defendants and a fourth person two days after the robbery when arrests were made in this case.

On cross examination, witness Hawkins admitted that he had been convicted of robbery in 1968 and served a  prison term for that offense. He also admitted that he had made a "deal" with the state whereby he was to receive a seven-year sentence in exchange for testimony in this and several other cases. This witness was allowed, over defense objection, to testify about other alleged armed robberies in which Hawkins, the two defendants on trial and a fourth person participated. Two other witnesses were allowed, over objection, to testify about two of the other armed robberies which were staged by three masked men, but neither witness identified appellant as a participant. All of the armed robberies allegedly occurred in Richmond County during the same month as the White Horse Whiskey Store robbery. Motions for mistrial made on behalf of the defendants on trial were denied by the trial court.

Both defendants testified in their own behalf and each denied any participation in the White Horse Whiskey Store episode. The trial court specifically instructed the jury on the evidence relating to the other robberies. The jurors were told that they "should use this testimony, if at all, in the consideration of the case before them as a circumstance to throw light upon the intent, scheme, plan or bent of mind of the defendant when the alleged armed robbery was committed, if such armed robbery was in fact committed."

There were a number of similarities common to all of the armed robberies. They all occurred during the same month in Richmond County. In each instance, three gunmen entered the front door of a business with either ski masks or pillow cases over their heads. In each criminal transaction the store and customers in it were robbed. The victims were made to lie on the floor and pistols were used to intimidate the occupants and accomplish the thefts.

* * * * * * *

This brings us to the other substantive error urged in this appeal and that is the evidence is insufficient to corroborate the testimony of the alleged accomplice (Hawkins) which implicated appellant in the crimes at the White Horse Whiskey Store. See Code Ann. § 38-121.

The state argues that the grey  ski mask, admitted into evidence as State Exhibit No. 3, is the key to the corroborating evidence in this case. This mask was found by the police in the vehicle in which appellant was riding as a passenger at the time of his arrest. There was testimony by the store employees that this mask looked similar to the mask worn by one of the three robbers. However, there were three other people in the automobile with appellant at the time of his arrest. There is no testimony that the grey ski mask belonged to appellant except for the testimony of the one alleged accomplice. No one has identified appellant, by size, race, voice, mannerisms, appearance or otherwise, as a participant in the crimes other than the alleged accomplice Hawkins. There is no incriminating statement or confession in the case. While the other evidence corroborates the alleged accomplice's testimony that the crimes were committed, it fails to corroborate the identity of appellant as a participant in the crimes. This is inadequate * * * *

"Under [OCGA § 24-4-8], testimony which concerns the identity of other participants must be corroborated by some means independent of the testimony of the accomplice.  One who is guilty of a crime in which he participated will always be able to relate the facts of the case and if the corroboration goes only to the truth of that history, without identifying the person accused, it is really no corroboration at all.

"Therefore, a distinction must be made between evidence which tends to prove the truth of the accomplice's general testimony and that which tends to prove the identity and participation of the accused. With regard to the former, the rule as stated by the Court of  Appeals, is accurate. This means that an accomplice's testimony is more believable when it is corroborated in material part. But insofar as the participation and identity of the accused is concerned, there must be independent corroborating evidence which tends to connect the accused with the crime.

"Simply because an accomplice's testimony is corroborated in most details, it does not follow that his testimony alone as to the identity and participation of the accused is sufficient to justify conviction." West v. State, 232 Ga. 861, 865 (209 SE2d 195) (1974).

The evidence in the present case is insufficient to satisfy the requirements of the law requiring  corroboration of the alleged accomplice's testimony. The corroborating evidence must do more than merely cast on the defendant a grave suspicion of guilt. Allen v. State, 215 Ga. 455 (2) (111 SE2d 70) (1959).  * * * * * *
Judgment reversed. 
ISSUE:  Valuation of the Property

Case:  Bereznak v. State

Bereznak v. State, 223 Ga. App. 584, 584-585 (Ga. Ct. App. 1996)

Samuel Bereznak, Jr., appeals his conviction and sentence on charges of criminal damage to property in the second degree, O.C.G.A. § 16-7-23. Apparently angry at his wife, Bereznak damaged or destroyed some of her clothes, toiletries, and items of sentimental or emotional value. Pursuant to Jackson v. Virginia, 443 U.S. 307, 319 (99 S. Ct. 2781, 61 L. Ed. 2d 560) (1979), we have reviewed the evidence with all reasonable inferences made, and all issues of weight and credibility resolved, in favor of the verdict. Patterson v. State, 181 Ga. App. 68, 69 (2) (351 S.E.2d 503) (1986). We find the prosecution's evidence insufficient to support the conviction and reverse.

To sustain this conviction for criminal damage to property in the second degree, the State was required to offer probative evidence which would sufficiently allow the jury to conclude Bereznak intentionally caused in excess of $ 500 damage to the property of another person without that person's consent. O.C.G.A. § 16-7-23 (a) (1). Our cases detail several proper methods for proving the value of the damage. A lay witness  [**387]  may give her opinion as to that value so long as she states the facts on which she bases her opinion or otherwise shows she had the opportunity to form a correct opinion. Yarber v. State, 144 Ga. App. 781 (242 S.E.2d 372) (1978). The cost of an item, so long as it is coupled with other evidence of its condition before and after the damage, may allow the jury to determine the value of damage to everyday items. Id. Compare Pate v. State, 158 Ga. App. 395, 396 (2) (280 S.E.2d 414) (1981) (evidence of cost or purchase price alone is insufficient). Evidence of the cost to repair an item may also suffice. Holbrook v. State, 168 Ga. App. 380 (1), 381 (308 S.E.2d 869) (1983).

In this case, the State presented no competent evidence of damage in excess of $ 500. The victim identified a stone giraffe Bereznak broke and stated she purchased it "several years ago" for $ 170 or $ 175. Although the victim and her mother identified many items of damaged clothing, these witnesses assigned purchase prices to only six recently purchased items whose cost totaled approximately $ 263. These witnesses did present receipts showing they had spent thousands of dollars for clothing and accessories that were in the home at the time of Bereznak's rampage. But other than the items mentioned above, no witness gave any evidence of the value of clothing damaged in Bereznak's attack. Pretermitting whether this cost evidence presented was sufficient, that evidence does not show a value exceeding $ 500. The victim pointed out two broken bottles of perfume she purchased for $ 42 and $ 37, respectively, but she did not mention how much perfume remained in those bottles before they were broken. This testimony, unsupported by any evidence showing the condition of the perfume before Bereznak destroyed it, has no probative value. Pate, supra.

As in Hildebrand v. State, 209 Ga. App. 507, 508 (433 S.E.2d 443) (1993), the State gave the jury no evidence of purchase price and no competent opinion testimony which jurors could use as a basis for applying their everyday experience and reaching a value for these items in excess of $ 500. Therefore, we find Bereznak's conviction supported by insufficient evidence.

Issue:  Ineffective Assistance of Counsel

Case:  Hardeman v. State

 Hardeman v. State, 281 Ga. 220, 220-222 (Ga. 2006)


To prevail on an ineffectiveness claim, a defendant must show that his trial counsel's performance was deficient and that, but for the deficient performance, there is a reasonable probability the trial would have ended differently. Strickland v. Washington, 466 U. S. 668 (104 S. Ct. 2052, 80 LE2d 674) (1984). HN2"On appeal, 'we accept the trial court's factual findings and credibility determinations unless clearly erroneous, but we independently apply the legal principles to the facts. (Cits.)' [Cit.]" Morris v. State, 280 Ga. 179, 180 (3) (626 SE2d 123) (2006).

With regard to the deficiency prong, Hardeman must show that his trial lawyer "made errors so serious that [he or she] was not functioning as the 'counsel' guaranteed ... by the Sixth Amendment." Strickland v. Washington, supra at 687 (III). Included among the  factors for assessing professional performance are whether trial counsel "adequately investigated the facts and the law; and ... whether the omissions charged to [him or her] resulted from inadequate preparation rather than from unwise choices of trial tactics and strategy. [Cit.]" Johnson v. Zant, 249 Ga. 812, 813 (1) (295 SE2d 63) (1982). 

 Here, theHN3 lawyer was defending a client charged with a capital offense. OCGA § 16-5-40 (b). One of the applicable principles of law in such a case is that defense counsel is entitled to two hours of closing argument. OCGA § 17-8-73. The right to make closing argument is an important one, the abridgement of which is not to be tolerated. Ricketts v. State, 276 Ga. 466, 470 (4) (579 SE2d 205) (2003). However, the record shows that Hardeman's lawyer was under the misimpression that he was entitled to only one hour to make his argument and, thus, failed to object when, fifty-five minutes into [***4]  his argument, the trial court erroneously informed him that he had five minutes left. Accordingly, the attorney was unaware of an important statutory right available to the defense and waived that right through inadequate preparation, rather than as a matter of trial tactics. GA(1)(1) Under these circumstances, Hardeman met his burden showing the deficient performance prong of his ineffectiveness claim.

A trial court's erroneous denial of the right afforded by OCGA § 17-8-73 gives rise to a rebuttable presumption that the defense was harmed. Hayes v. State, 268 Ga. 809, 813 (7) (493 SE2d 169) (1997). However, the second prong of an ineffectiveness claim requires that the defendant show that he was prejudiced. When the issue is raised by trial counsel and overruled by the trial court, the focus of post-conviction inquiry is on whether the trial court erred and, if so, whether the defendant was harmed. However, when no question about the length of argument is raised below and the issue is only raised after conviction in the context of an ineffectiveness claim, resolution turns on an examination as to whether counsel's performance was deficient and, if so, whether the defense was prejudiced.

The Supreme Court of the United States has defined the element of prejudice in an ineffectiveness claim as "a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different. A reasonable probability is a probability sufficient to undermine confidence in the outcome." Strickland v. Washington, supra at 694 (III) (B). Since ineffectiveness of trial counsel is a constitutional claim, that definition of the prejudice necessary to prove the claim is controlling. See White v. State, 216 Ga. App. 583 (1) (455 SE2d 117) (1995) ("[t]here exists no substantial difference in the legal standard to be employed in resolving claims of ineffective assistance of counsel under the United States Constitution and under the Georgia Constitution of 1983. [Cits.]"). Thus, the concept of prejudice in the Sixth Amendment sense is not the equivalent of the common law notion of harm.

It is not enough for the defendant to show that the errors had some conceivable effect on the outcome of the proceeding. Virtually every act or omission of counsel would meet that test, [cit.], and not every error that conceivably could have influenced the outcome undermines the reliability of the result of the proceeding... . Since any error, if it is indeed an error, "impairs" the presentation of the defense, the [showing of such an error] is inadequate because it provides no way of deciding what impairments are sufficiently serious to warrant setting aside the outcome of the proceeding. “When a defendant challenges a conviction, the question is whether there is a reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt." 

In an ineffectiveness claim, "the presumption [of prejudice] is applicable in only a narrow range of circumstances ... ." State v. Heath, 277 Ga. 337 (588 SE2d 738) (2003). The Supreme Court of the United States has identified three instances in which the defendant would be relieved of his burden to establish prejudice stemming from counsel's errors: (1) an actual or constructive denial of counsel, (2) government interference with defense counsel, and (3) counsel [who] labors under an actual conflict of interest that adversely affects his performance. [Cit.]  State v. Heath, supra at 338. In addition, this Court has held that prejudice is "implied" when, due to the lawyer's deficient performance, a guilty "verdict [is]  [**701]  rendered by an illegally constituted jury ... . [Cits.]" Kirkland v. State, 274 Ga. 778, 780 (2) (560 SE2d 6) (2002). However, such situations aside, actual ineffectiveness claims alleging a deficiency in attorney performance are subject to a general requirement that the defendant affirmatively prove prejudice. The government is not responsible for, and hence not able to prevent, attorney errors that will result in reversal of a conviction or sentence.
