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The Juvenile Courts of the United States often vary in practice, but they all developed from a sense among judges, lawyers, and social advocates that children who commit crimes are children in need of help as well as discipline.  While many juvenile courts in the United States are assigned jurisdiction over both juvenile offenders as well as cases involving child abuse and neglect or child custody, this paper will address the development of the “juvenile justice” function of the juvenile court, including its history and current practices, and will make some general comparisons between the American and Romanian systems of handling juvenile offenders.


History of and Developments in the Juvenile Court



The handlingof juvenile offenders in the United States has changed greatly over the nation’s 229-year history.  


Two hundred years ago, an American child under the age of seven was considered an “infant” incapable of criminal intent and therefore immune from criminal punishment.  But children as young as seven years could be held criminally responsible and possibly imprisoned (with adult offenders) or even executed for his offenses.
  Often, no distinction in punishment was made based on the offender’s young age.
   Prosecuting a child between the ages of seven and 14 required proof the child had judgment or discernment; however, when a child reached the age of 14, he was presumed an adult with full discernment and responsibility.
   At the same time, the state did not often interfere in the relationship between parent and child.


In the 1800s, however, social activists turned their attention to the needs of juvenile offenders.  Child advocates pushed for the separation of juvenile offenders from adult criminals.
  As society grew more urban and industrialized, the state began to assume a greater responsibility for the welfare of children under the doctrine of “parens patriae,” or “the state as parent.”
  At the same time, the growth of new social sciences led progressives to seek solutions to the root causes of children’s criminal behavior and led child advocates to inquire into the individual problems of children involved in the criminal justice system.

These societal developments culminated in the creation of the first separate United States juvenile court in Chicago in 1899 and the extension of juvenile courts throughout the United States during the first three decades of the 20th century.
  The Chicago juvenile court’s charge reflected its purpose of rehabilitating rather than punishing wayward children, a purpose that is retained in modern American juvenile courts.  The statute creating the court gave it jurisdiction over both neglected children and delinquent children under the age of 16:

[A]ny child who for any reason is destitute or homeless or abandoned; or dependent on the public for support; or has not proper parental care or guardianship; or who habitually begs or receives alms; or who is living in any house of ill fame or with any vicious or disreputable person; or whose home, by reason of neglect, cruelty or depravity on the part of its parents, guardian or other person in whose care it may be, is an unfit place for such a child; and any child under the age of 8 who is found peddling or selling any article or singing or playing a musical instrument upon the street or giving any public entertainment.


During the first half-century of its existence, the juvenile court primarily retained its “in loco parentis” role:  that of a concerned “state” parent seeking to alleviate the problems of troubled children who had, through neglect, poverty, or poor discipline, become involved in crime.  During the 1960s and since, however, numerous judicial decisions and legislative enactments have turned the juvenile court’s handling of juvenile offenders into a more structured, adversarial system that, increasingly, has the same features as an adult criminal court.


Chief among these judicial decisions was the ground-breaking case of In Re Gault,
 decided by the United States Supreme Court in 1967.  In that case, a juvenile was charged with making obscene phone calls and, after a brief hearing without a defense attorney and without the usual formality of US adult criminal proceedings, was committed to a juvenile detention center until his 21st birthday.  The Supreme Court reviewed the matter after Gault filed for a writ of habeas corpus.  The Court first noted and applauded the purpose of the juvenile court but found that juveniles charged with criminal acts must receive due process.  Justice Abe Fortas wrote for the Court:
“The early conception of the Juvenile Court proceeding was one in which a fatherly judge touched the heart and conscience of the erring youth by talking over his problems, by paternal advice and admonition, and in which, in extreme situations, benevolent and wise institutions of the State provided guidance and help "to save him from a downward career." Then, as now, goodwill and compassion were admirably prevalent. But recent studies have, with surprising unanimity, entered sharp dissent as to the validity of this gentle conception. . . .  [I]t would be extraordinary if our Constitution did not require the procedural regularity and the exercise of care implied in the phrase "due process." Under our Constitution, the condition of being a boy does not justify a kangaroo court. The traditional ideas of Juvenile Court procedure, indeed, contemplated that time would be available and care would be used to establish precisely what the juvenile did and why he did it--was it a prank of adolescence or a brutal act threatening serious consequences to himself or society unless corrected?”

Gault and other contemporary decisions have given children charged with crimes in juvenile court most of the same rights as adult criminal defendants:  the right to counsel, the right to a trial in which they may invoke the right to remain silent, the right to be free of punishment unless the State proves the case against them beyond a reasonable doubt through competent evidence.
  However, the Supreme Court has held that juveniles charged with a delinquent offense in juvenile court are not entitled to a jury trial, as to do so would disrupt the atmosphere and purpose of the juvenile court.


During the decade of the 1990s, another significant change occurred in many U.S. jurisdictions:  an increasing tendency to try juvenile offenders as adults.  These laws resulted from public fear that a generation of juvenile “super-predators” who were not being punished by the juvenile system would soon wreak havoc on the nation.
  Typical of those laws is comprehensive juvenile justice reform passed by the legislature of the state of Georgia in 1997.  Known as the “School Safety and Juvenile Justice Reform Act of 1994,”
 this bill created the following harsher treatment for juveniles who committed crime:

· Children aged 14, 15, and 16 charged with  serious crimes including murder, voluntary manslaughter, rape or aggravated child molestation, or armed robbery with a firearm would henceforth automatically be treated as adults and be tried in adult criminal court unless the adult (Superior) court determined the juvenile should be remanded to juvenile court.  (In Georgia, a person is otherwise treated as an adult by the criminal law at age 17).

· Gave the juvenile court the authority to require that other serious juvenile offenders, especially repeat offenders, spend up to five years in a locked, secure juvenile facility.

During the current decade, however, the pendulum appears to be swinging the other way.  The criminalization of juvenile offenders has increasingly been questioned.
   Among the factors possibly leading to a rethinking of the “get tough” approach are the following:
· New research shows that adolescents’ brains are not fully developed until their late teen years,
 combined with criticism from forensic psychologists that juveniles are often not competent to face criminal trials.

· More research is demonstrating the effectiveness of therapeutic courts, such as those designed to treat instead of merely punish drug addicts and the mentally ill who commit crimes.
  These courts, ironically, are built on the principles that went into the formation of juvenile courts and may, in turn, help to return the juvenile court to the therapeutic court it was originally intended to be.

 Modern Juvenile Court Practice

Although a few juveniles are prosecuted in federal courts, the processing of juvenile offenders is almost exclusively done in the juvenile courts of the various states.  In 2000, state juvenile courts handled 1.6 million cases, a 400% increase since 1960.
  Of those cases, approximately 375,000 were crimes against the person, with the overwhelming majority being simple assaults; 670,000 were property crimes; 195,000 were drug violations; and 395,000 were crimes against public order, such as fighting with a police officer or disorderly conduct.

In Georgia, the juvenile court has “exclusive jurisdiction” over any child who alleged to be delinquent, deprived, or unruly or to have committed a traffic offense.
  For the purposes of this paper, we will concentrate on the handling of “delinquent” children and “unruly” children.  Delinquents are those children under the age of 17 who have committed an act which would be considered a crime if they were an adult.
  “Unruly” children are those under the age of 18 who have committed a “status offense” or are habitually disobedient of their parents.  In other words, these “unruly” children are those who refuse to attend school, run away, break curfew, and commit other minor acts of disobedience.


In the typical state, the handling of a case involving a juvenile offender can be divided into five parts:  the intake decision, the initial hearing, the adjudication, the disposition, and follow-up.  Explanation of the process will focus on the procedures in Georgia, which are typical of procedures across the nation, but will also discuss procedures in other states.


Intake

In Georgia, if a police officer may take a child into temporary custody if he or she has reasonable grounds to believe the child committed a delinquent act or is unruly.
  Upon taking the child into custody, the officer must either (a) release the child to his or her parents upon their promise to bring the child before the court on a date set by the court; or (b) bring the child before the judge or an authorized, quasi-judicial court intake officer who can make a determination as to whether the child should be detained prior to a court hearing.
  While detention is within the court’s or the intake officer’s discretion, juveniles may not be detained under Georgia law unless they (a) present a danger to the community or to themselves; (b) are a danger to abscond (run away); or (c) have no parent or guardian to take control of them.
  A juvenile who is detained may only be placed in a licensed foster home, a licensed child welfare facility, or a licensed, specialized juvenile detention facility.
  Under federal law applicable to the states, juveniles who are merely unruly cannot generally be detained in a secure facility.
  Juveniles who are detained are entitled to be considered for bail.


The Preliminary Hearing

Under Georgia law, when a child is detained the juvenile court judge must hold a preliminary hearing to determine if there is probable cause to believe the child committed an offense and to determine whether clear and convincing evidence shows continued pre-trial detention is necessary.
  While the statute requires this hearing to be held within 72 hours exclusive of holidays, authority from rulings of the United States Supreme Court suggests that this hearing must be held within 48 hours of the time the juvenile is taken into custody.
  Therefore, in many states the hearing must be held within 48 hours and many courts in Georgia hold the hearing within 48 hours despite the statute.

At the preliminary hearing, the Court informs the juvenile of his right to counsel, his right to remain silent, and his other constitutional rights.
  The preliminary hearing also gives the court the opportunity to make sure that an attorney has been assigned to the child, to determine whether the child has any special needs (such as mental illness) that might require further evaluation or services, and to determine whether the child’s parents are capable of caring for him.  It also gives the court the opportunity to discuss with parents, the child’s lawyer, and the juvenile court probation officers the possibility of releasing the child under special conditions or on an electronic monitoring system prior to his hearing.


It is possible at this stage for the prosecutor to ask that the child be transferred to adult court for prosecution as an adult.  Generally, such a transfer, or “waiver,” would require that the court hear evidence and find the child should be treated as an adult.  Some states require the court to find that the child is not “amenable” to treatment in juvenile court; others, such as Georgia, require the court to find:

“reasonable grounds to believe that:

 (A) The child committed the delinquent act alleged;

 (B) The child is not committable to an institution for the mentally retarded or mentally ill; and

(C) The interests of the child and the community require that the child be placed under legal restraint and the transfer be made.

The court is essentially required to “balance the child's interest in treatment in the juvenile system, including but not limited to his amenability to treatment, against the community's interest in treating the child as an adult.”


The Adjudicatory Hearing

The adjudicatory hearing is the hearing at which the juvenile either admits the charges and is found delinquent or denies the charges and an evidentiary hearing is held to determine whether the charges should be substantiated.  When a juvenile is retained in pre-trial detention, the prosecutor must file a formal charging document, called a “petition,” within 72 hours of the preliminary hearing
 and the adjudicatory hearing must be held within 10 days of the filing of the petition.
  If he or she is released, the petition must be filed within 30 days
 and the adjudicatory hearing held within 60 days.
  While the adjudicatory hearing may be continued for good cause, it may only be continued for a reasonable time.  Failure to hold the adjudicatory hearing in a timely manner can result in a dismissal of the case, although the prosecutor may in some cases be free to refile the charges.


If the child decides to admit the charges, he should be allowed to do so only with an attorney present or, at a minimum, with an adult representative such as his parents.  To accept an admission to an offense, the Court must first determine that the juvenile understands his rights to trial, the way a trial works including the burdens of proof and his right to present evidence, his right to the assistance of a free attorney during trial, his right to remain silent, and the consequences of admitting to the charge.


In most American jurisdictions, if the juvenile elects to proceed to trial the judge serves as the finder of both law and fact.  Some American jurisdictions – Massachusetts, for example – have by legislation created the right to a jury trial for juvenile offenders.
  Whether the judge or jury is the finder of fact, these trials have most of the same features as adult criminal trials.  The court can consider only competent evidence from witnesses or competent documentary evidence, the standards of proof and of admission of evidence apply, and the juvenile is presumed innocent unless proven beyond a reasonable doubt to be delinquent.


Disposition

Disposition is a key stage in the juvenile offender’s case, because on it depends his or her future.  Remember that the mission of the juvenile courts is that “children whose well-being is threatened shall be assisted and protected and restored, if possible, as secure law-abiding members of society.”
  Thus, outcomes can range greatly from counseling, probation and community service to years in a locked facility.


In general, however, at the dispositional stage the Court asks such questions as:

· “What are the youth’s special treatment needs (e.g., mental health, substance abuse, sex offending) that must be addressed in order to change his or her behavior?

· What are the youth, family, and community strengths that can assist the youth in making the necessary behavior change?

· What victim issues should be taken into consideration and should restitution be ordered?

· What disposition will best protect the youth and the community?

The court then tries to tailor a disposition that will be both disciplinary and therapeutic.


In some severe situations, however, mandatory incarceration in a juvenile facility is required.  This is the case in Georgia for certain “designated felonies.”  When the court determines the crime is sufficiently severe and the needs of the youth demand secure confinement, the juvenile court can sentence the child to secure juvenile confinement for up to five years.
  In some states, juveniles who commit severe offenses can receive a type of “blended sentencing” in which they are placed in juvenile detention until they reach adulthood and, if a review board believes they should receive further confinement, they can be remanded to adult prison for a period of time.


Because juvenile court judges are concerned with the rehabilitation and treatment of the child as well as with punishment and discipline, the judge will often commission and study various psychological and social evaluations of the child in order to best determine his or her needs.


Follow-up

Key to the U.S. juvenile justice system is that the Court does not usually “drop” the child from its docket following disposition.  Rather, the Court continues to monitor the child’s progress, either through reports from probation officers, reports from the facility in which the child has been placed, or actual in-court reviews.


Comparison  with the Romanian Juvenile Court System

Both U.S. and Romanian juvenile courts have the mission of protecting juveniles from the full impact of the criminal law.  Recent iniatives in Judetuls Iasi, Vaslui, and Botoşani, for example, have created special courts designed to deal with juveniles confidentially and with an understanding of their tender age.  Most U.S. juvenile courts, likewise, have proceedings closed to the public, although the trend in the United States is to open juvenile court records and proceedings, at least in some cases.
  Other distinctions, based on this writer’s observations, include:

· In the Romanian system, a child who is below the age of criminal responsibility, or who is found not to be criminally responsible by the court, will not be disciplined by the court but rather, perhaps, by the child protection commission.  In the United States, such children are often still subject to juvenile court oversight, either via a type of probation or through a finding that the child is “dependent” on the court and must be provided services by various agencies at court direction.
 

· While U.S. juvenile courts address cases of juvenile offenders and children who have been subjected to abuse and neglect, they do not handle all cases involving minors.  Romanian courts, on the other hand, refer cases involving minor victims to the court, where the needs of the victim can be better handled by those with expertise in dealing with minors.  In a U.S. court, when an adult defendant assaults or injures a minor victim, the case is more likely to be handled in an open adult courtroom.

· Cases of juvenile offenders in the United States are generally handled separately from cases involving adult defendants involved in the same crime.  In the Iasi courts, on the other hand, it appears that if one offender is a minor and the other an adult, both charges are referred, together, to the juvenile court.
Conclusion
This paper has attempted to outline, in brief form, the history and practice of American juvenile courts and the significant developments that are taking place in those courts today.  While Romania and other countries are working to develop juvenile courts that take into consideration the special needs of juvenile offenders, many American jurisdictions are blurring the difference between juvenile court and adult court by decreeing tougher penalties for juveniles and treating some juvenile offenders as adults.  
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